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EXPERT REPORT OF JAMES AUSTIN, PH.D.

I. INTRODUCTION

1. I received my Ph.D. in sociology from the University of California at

Davis in 1980. I also hold a Master of Arts degree in sociology from De Paul

University in Chicago, Illinois, which I obtained in 1975, and a Bachelor of Arts

in sociology from Wheaton College in Wheaton, Illinois, which I obtained in

1970. I am currently the President of JFA Institute, a non-profit corrections

consulting firm that works in partnership with federal, state and local government

agencies to implement more effective criminal justice policies. My complete

academic and professional experience is set forth more fully in my curricula vitae,

which is attached as Appendix A.

2. I have been involved in correctional planning and research for more

than 30 years. From 1970 to 1974, I worked as a correctional sociologist in the

Illinois Department of Corrections. From 1974 to 1982, I was a research associate

at the National Council on Crime and Delinquency in San Francisco. Beginning in

1982, I became the Executive Vice President of the National Council on Crime

and Delinquency and continued in that post until 1998. Between 1999 and 2003, I

was a research Professor in the Department of Sociology at the George

Washington University in Washington, D.C., where I was also the Director of the

"Institute for Crime, Justice and Corrections." Since founding the JFA Institute in

2003, I have also acted as its President.

3. In my current position, I and my staff evaluate criminal justice

practices and design research-based policy solutions in a variety of areas including

prison population simulation modeling and projections, offender risk assessment

and classification systems, parole and probation guidelines, and special needs

programs evaluation, including mental health programs. In 1991, I was named by

the American Correctional Association as the recipient of the Peter P. Lejin's
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Research Award for my research contributions to the field of corrections. In 1999,

I received the Western Society of Criminology Paul Tappin award for outstanding

contributions in the field of criminology. From 1999 to 2003, I served as Chair of

the National Policy Committee for the American Society of Criminology.

4. I am currently serving as the director for several large research and

evaluation programs, including the Justice Reinvestment Initiative, funded by the

Council of State Governments, and the Correctional Options Program, funded by

the Bureau of Justice Assistance (BJA), a division of the U.S. Department of

Justice.

5. I have extensive experience working with correctional systems

experiencing crowding and population-related challenges. I am currently working

in the states of Maryland, Nevada, Texas, Rhode Island, Connecticut, Arizona,

Pennsylvania, and Louisiana to safely reduce their prisons populations. In 1981

and 1986, I served on the National Academy of Sciences National Panels on

Sentencing and Prison Overcrowding. I was appointed to the Governor's Task

Force on Prison Crowding for Nevada in 1991.

6. In the 1980s I conducted a major study funded by the US

Department of Justice of the use of early release by Governor James Thompson's

administration to control the level of crowding in the Illinois prison system. That

study found that modest reductions in the length of imprisonment (60-120 days)

would have significant impact on prison crowding without jeopardizing public

safety.

7. I have served as an expert or consultant to various federal courts and

correctional systems. I was jointly appointed by the Department of Justice and the

Georgia Department of Juvenile Justice and the Louisiana Department of Youth

Services to monitor those states' compliance with a Memorandum of Agreement

2
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concerning the conditions of confinement in Georgia's and Louisiana's youth

facilities. I have also been a consultant for the National Institute of Corrections on

jail and prison classification systems. In that capacity, I have assisted more than

25 states and numerous jail systems to develop and implement objective prisoner

classification systems. Currently, I am working with parole boards to develop risk

assessment systems for prisoners eligible for release in Texas, Pennsylvania,

Maryland, Nevada, Rhode Island, and the US Parole Commission. In the recent

past I have worked with the parole boards in Kentucky, West Virginia, and

Oklahoma on these same issues.

8. Between 1995 and 1997, I directed Congressionally-mandated

evaluations of the Washington, D.C. Department of Corrections operations,

classification system, staffing levels, and physical plant, and of the D.C.

Department of Youth Services Agency operations, classification system, staffing

levels, physical plant, mental health, information services and program services.

9. I also have substantial experience specifically with the California

adult and juvenile correctional systems. I conducted research on the CDC prison

classification, evaluated the Los Angeles County Jail Boot Camp program,

assessed the extent of over-representation of minorities in the California juvenile

justice system, developed a risk assessment system for Alameda County, served

on the Robert Presley Institute, conducted an evaluation of institutional violence at

San Quentin, co-directed a study of the effects of AB2 on pretrial release, and

assisted in the development of the California Alternatives to Incarceration report

for the legislature. In 2003, I served on the Advisory Committee of the Little

Hoover Commission, which produced a Report on the California Prison System

titled "Back to the Community: Safe & Sound Parole Policies." As noted later

on, I recently authored a proposal for a model re-entry program for Lancaster

3
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prison that was requested by YACA Secretary Roderick Hickman and then CDC

Director Jeanne Woodford.

10. I was also recently invited to participate in the California

Department of Corrections and Rehabilitation's "Expert Panel on Adult Offender

Reentry and Recidivism Reduction" ("Expert Panel"). Joint PIs' Trial Ex. 2. The

Expert Panel was created to complete two primary tasks: (1) review the current

programs being offered by the CDCR to its adult offenders and comment on their

effectiveness reducing recidivism and; (2) make recommendations as to how the

CDCR could improve its program offerings, organizational culture, and

environment to better reduce the adult offender recidivism rate. I was one of

several nationally recognized experts in the field of corrections who studied these

issues and produced a final report, which was published in June of 2007. I remain

on the Expert Panel and am completing tasks associated with the implementation

of the Panel's recommendations.

11. As a member of the Expert Panel, I conducted a tour of the

California Men's Colony (CMC) on April 6,2007. Prior to that, I made two visits

to the Lancaster prison in 2005 as part of the aforementioned re-entry proposal.

My most recent visit to Lancaster was on November 2,2007, as an expert for this

case.

12. The Expert Panel created two sub-committees to study recidivism

and reentry issues, including the "Program Review Sub-Committee" which

reviewed the current program offerings and the "Model Program Sub-Committee"

which provided recommendations to improve the current program offerings and

the underlying systems in which the programs operated. I was a member of the

latter sub-committee.
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13. One of the key conclusions that I and the Expert Panel as a whole

reached was that the CDCR would have to address severe overcrowding before it

had any hope of reducing recidivism rates or improving programming.

14. I am billing the plaintiffs $150 an hour, my usual billing rate. I have

not testified as an expert in either a deposition or a trial in the past four years. A

list of the publications I authored in the past ten years is included in Appendix A.

II. MY EXPERT OPINIONS IN THIS ACTION

15. I have been retained by plaintiffs' counsel in the Plata and Coleman

cases as an expert in prison administration and the impact of overcrowding on

prisoners' medical and mental healthcare. I have also been asked to render my

opinion with respect to whether overcrowding within the California Department of

Corrections and Rehabilitation (CDCR) is the primary cause of the current

unconstitutional conditions experienced by members of the Coleman and Plata

classes and whether the CDCR's current strategies to address overcrowding will

be effective. In addition, I have been asked whether, in my opinion, other court

ordered relief that does not address overcrowding would be effective in addressing

the underlying Constitutional violations in a timely manner.

16. The opinions set forth in this declaration are based on my extensive

experience studying and researching correctional systems, including my recent

work on the Expert Panel, on my review of data and documents provided to me by

plaintiffs' counsel and on my visits to California State prisons, including, most

recently, my expert tour at CSP-Lancaster on November 2,2007.

17. In preparation for this report, I have reviewed the following

documents (among others): Governor Schwarzenegger, Prison Overcrowding

State ofEmergency Proclamation (October 2006); Assembly Bill 900; CDCR,

Fall Adult Population Projections (October 2007); Office of the Inspector

General, Special Review into In-Prison Substance Abuse Programs Managed by

5
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the California Department ofCorrections and Rehabilitation (February 2007); the

SEIU report entitled CDCR Reforms for Safer Communities (March 2007); and the

Independent Review Panel Report on Reforming Corrections, Section 7:

"Inmate/Parolee Population Management." A complete list of the documents

provided to me by plaintiffs' counsel is attached as Appendix B.

18. This report is also based on documents and data that I received while

working on the Expert Panel on Adult Offender Recidivism Reduction Programs,

including current population trend data (admissions, releases, and the daily

population).

III. HISTORY OF OVERCROWDING IN THE CALIFORNIA SYSTEM

19. The California prison system has undergone major changes in its

population over the past 40 years. Prior to the early 1980s the size of the

California prison population fluctuated significantly but remained largely stable.

It was not until after Determinate Sentencing Law (DSL) was passed in 1977

which sought to remedy the unchecked discretionary powers of the Board of

Prison Terms (BPT), that overcrowding became significant. After the DSL

became law a large number of laws were passed by the legislature and signed into

law by the various Governors that served to increase the number of persons being

sentenced to prison and lengthen their period of confinement. The Stanford

Criminal Justice Center identified approximately 80 substantive changes to the

California Penal Code since 1977, all of which served to increase the use and/or

length of imprisonment. Some of the more significant changes were

enhancements for firearms, sex crimes, crimes committed while on bail,

cmjacking, use of drugs, restrictions on judges being allowed to strike additional

punishments, domestic violence, and persons committing crimes with prior felony

convictions (three and two strikes laws).
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20. As these legislative actions took hold, the CDCR prison population

began to rise. In about ten years, the prison population increased by nearly

100,000 inmates from 25,000 in 1980 to 120,000 in 1993. In order to keep pace

with this historic increase, the CDCR began a massive prison construction effort to

keep pace with the growth.

21. As shown in the following chart, the gap between the institutional

population (excluding the camps and community correctional centers) and the

design capacity of the CDCR institutions has been steadily widening ever since

CDCR has been reporting its design bed capacity. Specifically, there has been no

progress by the state in reducing its over-crowding situation for approximately 20

years (or more).

Figure 1: Yearly Institutional Populations as Compared to Institutional Design
Capacities
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22. The current CDCR projection (Fall 2007) shows there is no

immediate relief in sight. Joint PIs' Trial Ex. 19. The segment of the CDCR

population that is most disconcerting is the institutional population where

crowding is the greatest. The Fall Forecast as summarized below shows that the

CDCR Institutional population will increase another 16,000 inmates over the next

five years (see Joint PIs' Trial Ex. 19 at Table 1):
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23. What is most interesting is that the prison population is projected to

continue to grow despite little if any increases in new court commitments. There

has been an accelerated increase in persons being admitted to parole which I

believe may be a reflection of the greater use of the Bridging Program that serves

to reduce the average length of stay. But despite lower than expected admissions

and higher number of parole releases, the population will continue to increase in

large part due to the two and three strike laws and the reluctance of the Board of
8
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Prison Terms to release persons eligible for parole (these people consist largely of

persons sentenced under an indeterminate sentence of life with the possibility of

parole - there are an estimated 25,000 prisoners with such a sentence in the

current CDCR population).

A. Causes and Effects of Severely Overcrowded Prison Systems

24. Prison systems typically rely on two definitions of capacity. The

first and most restrictive is the so called "design capacity." This definition reflects

the original design of the facility based on the architectural design that was

approved for construction and occupancy by the state consistent with existing

standards. Design capacity reflects what the maximum population should be

based on in light of the facility's infrastructure (plumbing, electrical, ventilation,

heating and cooling systems, program and administrative space). The second

definition is typically referred to as the "operational capacity" which allows for a

higher capacity by 1) increasing the staffing pattern to accommodate a larger

population, 2) converting the existing housing areas to accommodate more

prisoners (by double or triple celling or placing temporary bunks in open areas),

and 3) converting program space into housing units. By definition, operational

capacity if it exceeds the design capacity for an extended period of time will place

undue stress on the infrastructure and will not allow the facility to operate as

designed.

25. Finally, in planning new facilities and evaluating the capacity of the

existing facilities, one must take into account the security levels of the inmate

population and special needs populations (administrative segregation, protective

custody, severe mental health, and severe medical restrictions) which cannot be

housed in the general (or mainline) populations. Furthermore there are

fluctuations in the daily population which are caused by surges in admissions and

releases. For all of these reasons it is accepted practice to add a 10% peaking

9
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factor that will ensure the facility is not crowded for an extended period of time.

What this means is that the bed capacity needs to be increased by 10% to ensure

the residual inmate population is housed according to their custody levels and

special needs.

B. Overcrowding In the California Prison System

26. There are many negative effects on the delivery of mental health,

medical and other critical services that are directly linked to the current level of

crowding and can only be addressed by reducing the CDCR institutional

population to a more acceptable capacity figure. The Expert Panel, of which I was

a member, concluded that the level of prison crowding must first be reduced

before any meaningful programming can occur. This was the very first

recommendation that the Panel embraced due to the obvious burdens that

overcrowding places on the California system. It was our considered opinion,

based on facility tours and many presentations by the CDCR, that effective

treatment programs could not be implemented until crowding and its associated

consequences were addressed. This recommendation along with all of the others

(with one exception) made by the Panel have been adopted by the CDCR. See

Joint PIs' Trial Ex. 49. What follows is a summary of the effects crowding has on

prison systems and on California's system, in particular.

1. Significant Delavs in Processing and Classifying Prisoners

27. The CDCR reception centers have a mandate to process and transfer

(to a mainline institution) new receptions from the counties within 60 days of

admission to a reception center. It should be noted at the outset that this 60 day

limit is excessive and does not meet typical correctional practices in other state

correctional systems (Maryland, Georgia, Virginia, Arizona, Louisiana, Texas,

10
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Illinois, and Michigan to name just a few I am familiar with). But even this overly

generous 60 day limit is being violated on a routine basis by the CDCR.

28. The major reasons for the delays, as observed at the Lancaster

facility, all relate to overcrowding: 1) lack of sufficient legal analysts to compute

critical sentence, good time and release dates, 2) significant delays obtaining

medical and central files from storage for parole violators, 3) a cumbersome

medical and mental health screening process to clear prisoners for transfer, and 4)

a lack bed capacity at the other CDCR facilities.

29. Additional problems also plagued the reception process at Lancaster,

all of which relate to overcrowding and understaffing. I was informed by staff, for

instance, that of the 13 staff budgeted to be legal analysts, only 10 positions were

filled. Of those 10, two were on medical leave, one was on a restricted basis, and

three were on probation, leaving only 7 full-time and fully trained staff. Even

though Lancaster has been transformed to a reception center, which would greatly

increase the volume of analysts' work, there was no adjustment of the analyst

positions to be funded.! For these and other reasons, I was told by CDCR staff

that there was a two month backload in the number of prisoners to be processed. I

also learned that the medical screening process requires prisoners to remain in the

initial housing unit for three days just to have the TB screening test confirmed.

This 3 day waiting process is, to my knowledge, unique to the CDCR. Long

delays were also reported in having the classification screening process completed

simply because staff were waiting for the necessary clearances from medical and

The very fact that Lancaster became a reception center is likely a result of
overcrowding. In overcrowded systems, the administrators must constantly adjust
and readjust the missions of their prisons because there are simply not enough
beds for all the varying populations that come in, whether it be differences based
on security level, sensitive needs, medical needs, mental health needs or other
factors.

11
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mental health staff. The delays occur because there are not enough staff, the

process is not automated (and will not be automated for several years) and because

there are too many prisoners entering the system. Shortages of bed space, offices,

custody officers and treatment spaces also contributed to the delays.

2. Excessive Inter-Facility Transfers

30. Crowding also results in large numbers of inter facility transfers to

keep any facility from becoming too crowded. The basis for such transfers is

based on bed availability rather than the prisoner service needs. In 2005 there

were a total of387,446 admissions to all of the CDCR facilities with 237,005

being intra-facility admissions. Joint PIs' Trial Ex. 52 at 3. With a prison

population of approximately 168,000 in 2005, this means the overall length of stay

averages out to be about 160 days. Clearly there is significant variation among the

facilities and prisons, but these admissions and length of stay numbers are more

reflective of a county jail system rather than a state prison system. This constant

movement of the prisoner population and how it disrupts the delivery of

meaningful medical and mental health services has been noted elsewhere by the

Receiver in his overcrowding report. Joint PIs' Trial Ex. 26 at 15-17 and Exhibits

10-12 to same.

3. Lack of Access to Meaningful Medical, Mental Health
Treatment and Rehabilitative Programs

31. The excessive delays at the reception centers also mean that newly

admitted prisoners will not be able to participate in meaningful programs that can

serve to reduce their recidivism rates. Furthermore, the large prison populations,

that exceed both design and operating capacities, place undue stress on the

infrastructure both at the reception centers and at the "mainline" facilities. This

"undue stress" means that there are insufficient staff and program space to handle

12
EXPERT REPORT OF JAMES AUSTIN, PH.D., CASE NOS. 90-520 LKK (JFM), 01-1351 TEH

Case 2:90-cv-00520-LKK-JFM     Document 3231-5      Filed 10/30/2008     Page 14 of 40



the number of prisoners who require such services. The Expert Panel found that

only 21 % of the current prisoner population was participating in proven recidivism

reduction programs (education, vocational training, substance abuse, and prison

industries). Joint PIs' Trial Ex. 2 at 148. And this figure does not show how many

are completing these programs before being released or transferred to another

facility.

32. At the Lancaster facility, of the 3,222 prisoners in the reception

center yards on November 2,2007, there were zero inmates participating in such

programs. 1,512 were assigned to the Bridging Program, which has not proven to

have any positive impact on recidivism, and another 19 were assigned to support

services - another program that has little if any rehabilitative value. The facility

could not produce numbers on how many prisoners have completed programs

while assigned to Lancaster.

33. Collectively, these factors result in large numbers of prisoners either

not participating in educational, vocational, substance abuse, and mental health

programs or having long delays in enrolling in such programs. If such meaningful

participation is lacking, one cannot expect any significant reduction in the

recidivism rates.

34. Other programming is also significantly affected by overcrowding.

At Lancaster, for instance, we learned that inmates housed in a converted

gymnasium had not received yard all week long (our tour was on a Friday). The

Sergeant on the yard explained that custody staff were not available to run the yard

program because they were being diverted to other tasks, such as escorting

inmates to the medical clinic. Ironically, he blamed the cancellation of yard for

these inmates living in an extremely overcrowded Gym on "The Plata Receiver"

who had apparently requested custody staff to provide necessary escorts and

security to facilitate medical appointments. The Sergeant indicated that yard
13
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cancellation this happens quite frequently; a problem that relates to custody

staffing shortages throughout the CDCR.

4. Mis-Housing of Inmates

35. In crowded facilities, there is a tendency to mix prisoners with

differing custody levels in the same housing units. While there is always going to

be some level of overlap in custody levels, the extent of mis-housing should not be

pervasive. During my tour of Lancaster, I observed several practices that would

suggest mis-housing. The facility has had a change in mission and has been

converted to a major reception center for Southern California. On the date of the

tour there were approximately 3,200 inmates in reception status. While they wait,

they must be housed with other inmates who will eventually be classified at

differing custody levels (Levels I -IV).

36. Further, it was observed and confirmed by staff that in the reception

housing areas and elsewhere, prisoners were told to "self-select" the cell mates

rather than staff having and directing a well structured housing plan. In the areas

that have "infill beds" (bunk beds which number approximately 900) there is no

formal structured process for determining who is assigned to the bunk beds.

Known as an internal classification system, such a plan would ensure that

prisoners are housed according to their security and programs needs. These

inmates were awaiting a custody designation to be completed by their Correctional

Counselor. There is an extreme amount of delay in having prisoners so classified.

Staff reported that inmates were routinely spending several months in the

reception status.

37. The Special Master also noted significant delays in reception for

EOP class members, in particular. During the 18th Monitoring round of tours, the

Special Master determined that ten of sixteen EOP inmates in the Lancaster

14
EXPERT REPORT OF JAMES AUSTIN, PH.D., CASE NOS. 90-520 LKK (JFM), 01-1351 TEH

Case 2:90-cv-00520-LKK-JFM     Document 3231-5      Filed 10/30/2008     Page 16 of 40



reception center during the review period were not transferred to an EOP mainline

program within the mandated 60-day time period and two-thirds of expedited

transfers for clinically more acute cases were not successful. Joint PIs' Trial Ex.

36at216.

5. Serious Incidents and Safety

38. With crowding one can expect increases in serious incidents,

including assaults. This has already been acknowledged in the Governor's

proclamation and the Kernan declaration citing the increased dangers for staff and

inmates. Joint PIs' Trial Exs. 1 and 11 at 2-3. It goes without saying that a

dangerous environment is not conducive to treatment.

39. The CDCR reports that both the number and rate of serious incidents

have been steadily increasing. In CY2006, there was a total of 14,490 officially

reported such incidents of which the vast majority (approximately 9,000) were

assaults with and without a weapon. Joint PIs' Trial Ex. 7 at 2-4. Given the

number of staff per inmate and the high density of inmates in the housing units,

these figures must be considered to be quite conservative as they do not take into

account unreported assaults, robberies, thefts, and other serious crimes. The

assault rate of approximately 5.6 per 100 (or 5,600 per 100,000 inmate population)

is 20 times the aggravated assault rate reported by the FBI for the nation of 288

per 100,000 population. While the CDCR population is not comparable to the US

resident population, the extremely high rate of assaults still indicates how

dangerous the environment is and that it is worsening.

40. The Expert Panel Report noted that lockdowns are frequently

invoked at many CDCR facilities due to the large number of serous incidents

occurring within the CDCR. Joint PIs' Trial Ex. 2 at 9 and Appendix F. The

Expert Panel reported that there were nearly 450 such lockdowns in 2006. But

15
EXPERT REPORT OF JAMES AUSTIN, PH.D., CASE NOS. 90-520 LKK (JFM), 01-1351 TEH

Case 2:90-cv-00520-LKK-JFM     Document 3231-5      Filed 10/30/2008     Page 17 of 40



this is a conservative figure as it excludes the major reception centers. The Panel

also noted that such lockdowns greatly restrict the implementation of effective

treatment and rehabilitative programs. This is consistent with the Special Master's

finding in the 18th Monitoring report that, "reported [] lockdowns in November

2006 and January 2007 [at LAC] disrupted EOP treatment." Joint PIs' Trial Ex.

36 at 208.

41. While touring the Lancaster facility, I was struck by the use of

security vests by all union staff (including correctional counselors), the constant

presence of guns in the housing control units, the frequent use of lockdowns, and

the more frequent tactic of having inmates fall to the ground in the yards when so

ordered or risk being shot (the associate warden at Lancaster said these warnings

occur 4-5 times a week). Correctional counselors stated they are afraid to conduct

pre-parole interviews and classification screenings even in rooms within the

housing units. Such interviews are often conducted on the open floor of the

housing unit with the armed officer in the control prepared to shoot the inmate

should he make any aggressive actions toward the correctional counselor. This

process is done regardless of the prisoner's security level.

6. Inability to Conduct Valid Individual Needs / Risk
Assessments

42. One of the key foundations of successful rehabilitative programs is

the capacity to assess the criminogenic risk and associated program needs of the

prisoner. The need for such services applies to both the EOP and CCCMS

prisoners as well as other inmates. The non EOP and CCCMS inmates are

important, as the CDCR believes that its extraordinary recidivism rates (the

highest in the country at 70 percent) can be significantly reduced by assigning

inmates to appropriate services that will lower recidivism rates and thus reduce

crowding. It should be noted that the Expert Panel estimated that the current
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CDCR population would be reduced by no more than 4,400 inmates by improving

recidivism rates alone (compared to a bed savings of38,000 to 44,000 through

other population reduction strategies). Joint PIs' Trial Ex. 2, Appendix Eat 98.

43. Such a valid assessment process is not occurring within the CDCR

as noted by the Expert Panel report and as observed by me as part of the tours at

Lancaster and CMC. They are not occurring for two reasons. First, the CDCR has

not implemented a risk and needs assessment tool at the reception centers. Second

the environment for the Correctional Counselors is so chaotic, disorganized and

inefficient that conducting a reliable and valid assessment is not feasible.

44. At Lancaster, there are 32 Correctional Counselor I (CCI) positions,

of which only 24 were filled as of the tour. This amounts to a caseload of more

than 200 prisoners per counselor. Their work is to complete a security risk score

(CDC 849, 840, or 841 forms) and then a recommended institutional placement

plan. The office that the CCls work out of is cluttered with a wide variety and

number of miscellaneous office and computer equipment. There are no individual

offices or office spaces. Staff have inadequate work space and equipment. The IT

support is dysfunctional with staff having to share computers that have access to

the OBIS and other important data bases. I have already noted that interviews are

conducted in open settings within the overcrowded housing units. Even

attempting to administer a well structured needs assessment instrument (which is

not being used) in these conditions would not produce reliable or valid results.2

2 Space limitations (and/or staffing shortages) also affect EOP inmates. The
Special Master noted during the 18th round of monitoring that "[a] staff audit [at
LAC] found 50 to 87 percent of inmates in one general population EOP building
were not offered the option of meeting their case managers in a setting that
afforded confidentiality." Joint PIs' Trial Ex. 36 at 218.
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7. The Failure of the Work Incentive Program

45. Crowding is also requiring the CDCR to exploit the original

intentions of the Work Incentive Program (WIP) that serve to reduce the proper

assignment of inmates to programs that meet their rehabilitative needs. Because

the CDCR needs to expedite releases, it is using the WIP to place inmates in the

first available program or work assignment regardless of their need for such a

program or their expected release date. This practice is a result of overcrowding

in that counselors do not have the time to assess inmates or the programming

space (available substance abuse, vocational or educational slots) for the huge

number of inmates in the California system. As the Expert Panel found,

recidivism rates will remain high without targeted programs for those who need

them most, thereby abolishing any hope that there will be a reduction in the

number of readmissions to the CDCR due to released prisoners' parole violations

and new crimes.

46. In my opinion the number ofprisoners with their associated mental

health, medical, rehabilitative and security needs far exceeds the resources that can

now be provided by the CDCR. Currently, the size of the CDCR institution

population is overwhelming the CDCR's administrative, program service, housing

and security infrastructure and support systems. Moreover this situation will

remain at its current level until the institutional population is adjusted to meet the

CDCR resources, including the CDCR's staffing capabilities, infrastructure

capacity, and available housing and programming space. This opinion is

consistent with the Expert Panel's report, which made reducing crowding its

number one recommendation.
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IV. DEFENDANTS' CURRENT EFFORTS TO ADDRESS
OVERCROWDING WILL NOT BE EFFECTIVE

A. Building New Prisons

47. The primary method offered by the CDCR to reduce the agreed upon

level of crowding was to rapidly construct a large number (16,000 - 18,000) of

prison beds that would replace the temporary (in-fill) beds that exist at the CDCR

institutions. At Lancaster, there are some 870 in-fill or temporary beds located in

the four housing units and three gyms (which eliminate certain recreation and

other large group activities -especially during periods of inclement weather.)

Another 16,000 re-entry beds and 8,000 medical and mental health new prison

beds would also be constructed pursuant to Assembly Bill 900 (AB900).

48. In my previous declaration submitted in this case, I stated that I did

not have confidence that the state will be able to stabilize the growth of the prison

population or achieve any significant reductions in the prison population in the

next few years. Joint PIs' Trial Ex. 50 at 3. I also stated that the state's "'plan' to

reduce overcrowding is not a plan, as that term is normally understood. It is

deficient in that there are no detailed supporting documents, data analysis or time

timetables that show how the CDCR can meet the massive and unprecedented

construction timelines ...As such, [the State's proposal] is not a plan but a series of

goals that have no factual basis. The CDCR's goals for construction and

implementation of new programs are not likely to be met." Id.

49. On this latter point, it was interesting to note during my tour at

Lancaster on November 2,2007 that the AB900 construction schedule is already

far behind schedule and that leadership staff at the Lancaster facility were

completely unaware of the number and type of beds to be constructed at Lancaster

over the next 12 months. According to AB900 and the CDCR, construction for

400 new dormitory beds was to start at Lancaster in 45 days. Joint PIs' Trial Ex.

26 (Exhibit 20 at 2). Central office staff indicated during the tour that such
19
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construction will not occur for some time due to legal and legislative challenges to

the program's funding. An additional 264 Substance Abuse Treatment Beds are

also scheduled for construction beginning in March 2010. In total the 664 beds

will not fully address the replacement of some 870 temporary beds at Lancaster.

Nor is there any staffing pattern estimates and costs associated with the activation

of these beds.

B. Out of State Transfers

50. Even the component of AB900 that calls for 8,000 inmates to be

transferred to out-of-state, private facilities, which is the only action that would

directly reduce crowding in the CDCR, will be extremely difficult to achieve and

maintain by the CDCR. This population is dynamic and will constantly need to be

replaced as the transferred inmates are released to parole or return to the CDCR

for security, medical and mental health reasons. To date the CDCR has not

modeled its capacity to keep the out of state transfer population at the 8,000 level.

To date that population is nearing only 3,500. Furthermore, according to CDCR

officials, there are an estimated 4,000 people in the county jails awaiting transfer

into the prison system right now but who cannot be transferred due to lack of

space. This means the out of state transfer program, to date, has not been able to

impact the crowding situation.

51. As I noted in my previous declaration, with the exception of the

8,000 transfers, none of the measures set forth in AB900 are designed to reduce

the prison population. Instead, if implemented, they will solely increase the

physical capacity of the prison system, and will require commensurate increases in

staff, administration, and program space. Joint PIs' Trial Ex. 50 at 3. Simply

adding more space for prisoners will not alleviate the other significant problems

the California system has, such as severe custody and clinical staffing shortages

and antiquated administrative processes.
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c. Administrative Discharge of Parolees

52. I also coinmented on the State's memorandum seeking to end parole

for certain parolees who complete 13 months of successful parole. Joint Pis' Trial

Ex. 50 at 6. As I stated in that prior declaration, that plan will have a negligible

effect on the prison population as those parolees are very unlikely to be readmitted

to prison on parole violations. Even if they were readmitted on technical

violations, their 'short iperiod of imprisonment (3 months or less) would have

virtually no effect 011 the current 170,000 prison population.

V. CONCLUSIONS

53. In my opi11ion, overcrowding within the California Department of

Corrections and Re4abilitation (CDeR) is the primary cause of the cutrent

unconstitutional conditions experienced by members of the Coleman and Plata

classes. Until the level of crowding is significantly.lowered, the CDCR wit I

continue to be unable, to meet the basic medical and mental health needs of the

current institutional prison population.

54. It is also my opinion that the only remedy that wiJI fulfill the

requirements set forth by the Coleman and Plata Courts will be a prompt and safe

reduction ofthe prison population to a level that will allow the CDC,R to deliver

the necessary level of services with their existing resources (n

CDCRprojects 'or wishes to have in the future).

Dated: November 9, 2007
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APPENDIX B TO TIM AUSTIN'S DECLARATION

DOCUMENT
Governor Schwarzenegger's Proclamation Regarding Prison Overcrowding, State ofEmergency (October
4,2006)
Expert Panel on Adult Offender and Recidivism Reduction Programming, Report to the State Legislature,
A Roadmap for Effective Offender Programming in California (June 29,2007)
Little Hoover Commission, Solving California's Corrections Crisis: Time is Running Out (January 2007)
Refonning Corrections: Report ofthe Corrections Independent Review Panel, June 30, 2004 (Gov.
Deukmejian, Chainnan)
Mental Health Services Delivery System Program Guide (September 2006)
Memorandum from Jane Kahn Re: Coleman Revised Program Guide Basics (October 17, 2007)
Judge Karlton's 3/3/06 Order Regarding Defendants' Revised Program Guide (Coleman Docket 1773)
Mental Health Population Chart - Placement Per Institution, as of July 27,2007 (September 25,2007)
Program Guide Overview, from Mental Health Services Delivery System Program Guide (September
2006)
Exhibit A to Defendants' Plan to Address Suicide Trends In Administrative Segregation Units (October 2,
2006) (Coleman Docket 1990)
Exhibit A in Support ofDefendants' Submission of Plan for Reception Center/EOP Inmates (July 31,
2006) (Coleman Docket 1928)
Allocated Case Manager Positions and Vacancies for EOP Ad Seg Hub Institutions, as of July 2007
(September 25, 2007)
Memorandum from CDCR Re: Revised 30 Minute Welfare Check Process (December 12,2006)
Judge Karlton's 9/14/07 Order Granting Defendants' Request for Extension ofTime to File Plan for
Small Management Yards in Administrative Segregation Units (Coleman Docket 2418)
Judge Karlton's 10/20/06 Order Approving Defendants' Plan for Provision of Acute and Intennediate
Care and Mental Health Crisis Beds (Coleman Docket 1998)
Judge Karlton's 6/7/06 Order Requiring Defendants to Develop Plan to Address Suicide Trends in
Administrative Segregation Units (Coleman Docket 1830)
Receiver's Report Regarding Overcrowding and Appendices to same (May 15, 2007) (Plata Docket 673
and 674)
Receiver's Supplemental Report Regarding Overcrowding (June 11,2007) (Plata Docket 705)
Coleman Special Master's Report Regarding Overcrowding (May 31,2007) (Coleman Docket 2253)
Coleman Special Master's 18th Monitoring Report (July 30,2007) (Coleman Docket 2334 through 2334-
11)
Coleman Special Master's 1i h Monitoring Report, Part A (2/14/07) (Coleman Docket 2140 through
2140-3)
Coleman Special Master's 1i h Monitoring Report, Part B (4/02/07) (Coleman Docket 2180 through
2180-5)
Coleman Special Master's 1i h Monitoring Report, Part C (6/13/07) (Coleman Docket 2274 through
2274-7)
Office of the Inspector General (OIG), Special Review into the California Department of Corrections and
Rehabilitation's Release ofInmate Scott Thomas (October 2007)
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DOCUMENT
Memorandum from CDCR Re: Standardization ofMental Health Crisis Bed Admission Procedures (July
21,2005)
Report on Status of Funding for Acute, Intermediate and Mental Health Crisis Bed Plan, filed September
11,2006 (Coleman Docket 1969)
Judge Karlton's 5/2/06 Order Regarding Defendants' Long Range Bed Plan (Coleman Docket 1800)
Coleman Special Master's 5/9106 Report and Recommendations on Suicides in the California Department
of Corrections in the Calendar Year 2004 (Coleman Docket 1806)
Coleman Special Master's 5114/07 Supplemental Report and Recommendations on Defendants' Plan to
Prevent Suicides in Administrative Segregation (Coleman Docket 2210)
Coleman Special Master's 712107 Report and Recommendations on Defendants' Enhanced Outpatient
Treatment Programs in Reception Centers (Coleman Docket 2302)
Coleman Special Master's 9124/07 Report and Recommendations on Defendants' August 2007
Supplemental Bed Plan (Coleman Docket 2432 through 2432-3)
Judge Henderson's 2114/07 Order Continuing Hearing on Plaintiffs' Motion to Convene a Three-Judge
Panel (Plata Docket 608)
Judges Karlton and Henderson's 7123/07 Orders Granting Plaintiffs' Motion to Convene Three-Judge
Panel (Coleman Docket 2320, Plata Docket 780)
Defendants' Supplemental Briefin Opposition to Plaintiffs' Motion For Referral to a Three-Judge Panel,
Exhibits and Supporting Declarations of Joan Petersilia, Doug McKeever, Margaret McAloon, Scott
Kernan, Kathryn P. Jett and Deborah Hysen (May 24,2007) (Coleman Docket 2238)
Declaration of Scott Kernan in Support of Defendants' Response to Receiver's Supplemental Report Re:
Overcrowding (June 18,2007) (Coleman Docket 2287, Plata Docket 718)
Defendants' BriefRe: Expert Panel's Report on Reentry and Recidivism and Its Relation to Pending
Motion to Convene a Three-Judge Panel and Declarations of Joan Petersilia and Kathryn P. Jett (July 11,
2007) (Coleman Docket 2310)
Declarations ofPablo Stewart, Samples from Morales and Prieto Matters
Defendants' Report and Plan for Improvement of Enhanced Outpatient Programs in Administrative
Segregation Units (July 11, 2007) (Coleman Docket 2311)
Defendants' Responses and Objections to Special Master Keating's Report on Defendants' Plan to
Provide Enhanced Outpatient Program Care at Reception Centers (July 12, 2007) (Coleman Docket 2313)
Defendants' Statement in Response to Court Order Re: Compliance with Items to Reduce Suicides in
Administrative Segregation Units and Declaration ofDoug McKeever (July 30,3007) (Coleman Docket
2335)
Defendants' Ex Parte Motion Re: Request for Extension ofTime, Declaration of Misha Igra, and
Proposed Order (July 30, 2007) (Coleman Docket 2336)
Defendants' Statement of Compliance Re: Television and Radio Accessibility in Administrative
Segregation Units (August 13, 2007) (Coleman Docket 2363)
Defendants' Ex Parte Request for an Extension ofTime Re: Small Management Yards, Declaration of
Hysen, and Proposed Order (August 29,2007) (Coleman Docket 2393)
Judge Karlton's 9114/07 Order Granting Defendants' Ex Parte Request for an Extension ofTime Re:
Small Management Yards (Coleman Docket 2418)
Office of the Inspector General (OIG) Special Review Into the Death of Correctional Officer Manuel A.
Gonzalez, Jr. on January 10,2005 at the California Institution for Men (March 16,2005)
"Repairs Needed After California Institution for Men Riot - Prison Officials Say Understaffing Left
Guards in Jeopardy," Inland Valley Daily Bulletin (September 29,2005)
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DOCUMENT
"16-Year Veteran CDC Correctional Officer Dies From Inmate Stabbing Attack," CDCR Press Release
(January 10, 2005)
"Major Prison Disturbance at the California Institution for Men in Chino," CDCR Press Release
(December 30,2006)
"Massive Riot at CIM," Officer.com Police Forums & Law Enforcement Forums,
http://www.forums.officer.comlforums (December 31, 2006)
California Department of Corrections, Fall 2007 Adult Population Projections: 2008-2013
(http://www.cdcr.ca.gov)
California State Auditor, High Risk: The California State Auditor's Initial Assessment of High-Risk
Issues the State and Select State Agencies Face (May 2007)
Office of the Inspector General (OIG) Special Review Into In-Prison Substance Abuse Programs
Managed by the CDCR (February 2007)
SEIU Report on CDCR Reforms for Safer Communities (March 2007)
Memorandum from Amy Whelan Re: Topics for James Austin Report (November 4,2007)
CDCR Report Regarding Inmate Incidents in Institutions, Calendar Year 2006 (Published September
2007)
Various RBG-created charts of California Prison Population Data for January 2003-September 2007
(November 6, 2007)
CDCR Department Operations Manual, Chapter 5 - Custody and Security Operations (December 31,
2006)
Plaintiffs' First Request for Inspection (October 2,2007)
Defendants' Supplemental Bed Report (August 17,2007) (Coleman Docket 2375)
Coleman Special Master's Supplemental Report and Recommendations on Defendants' Enhanced
Outpatient Treatment Program in Reception Centers (August 15,2007) (Coleman Docket 2369)
Selection of Documents from the CSP-Lancaster Coleman Tour Binder (May 15-18, 2007 Monitoring
Tour)
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