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James Austin - Supplemental Report

I. This report is a supplement to the one I submitted on August 15,2008.

2. It is based on new information I received from the CDCR which allows me to make
more precise and accurate estimates of the impact of various options for safely
reducing the CDCR institutional population.

3. I also received a copy of a report by James W. Marquart. I wish to respond to that
report as it contains serious omissions and misrepresentations.

Supplemental Information on the Impact of Recommended Prison Population
Reductions

4. In my report I noted the lack of a relationship between length of time served and
recidivism rates. This finding was based in part on an analysis provided by the CDCR
(see Table 6) and the US Department of Justice (see Table 7).

5. The CDCR forwarded a new set of data files that consisted of all prisoners released in
FY 2003-04. Those data files allow me to measure the numbers of released prisoners
who were re-arrested since their release date. 1

6. Figure I represents all CDCR prisoners who were first released to parole supervision
(excludes re-releases from prison) and who were re-arrested at least once within three
years of their release date. As the figure clearly shows there is no variation in the re­
arrest rate by the length of time served. This finding persists when the time spent in
local jails is also included (Figure 2).

7. These new data also allowed me to re-calculate the re-arrest rates for those prisoners
during the first four months of their release date. This information is superior to the
data files that CDCR provided to me in 2007 as it allows me to measure arrests rather
than the last revocation that occurred for a released prisoner. The latter measure is
deficient as it can exclude all revocations and other arrests that may have occurred but
did not result in a revocation. All of these deficiencies will serve to underestimate the
number of arrests for released prisoners. The new rate does not affect my opinions
and conclusions.

8. As shown in Figure I, the rate ofrecidivism for persons released during the first four
months of parole is approximately 25%. However, this higher rate does not vary by
overall length of stay.

9. The 25% rate is then substituted in Table 11 which had lower rates based on the
CDCR revocation data file. While this increases the number of arrests that OCCUlTed
during the four month window for targeted releases, the overall impact on the state
and three counties remains insignificant (less than 1% of total arrests).

I I was assisted in the statistical analysis by Avi BhatL
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Recidivism Rate Figure 1: Recidivism Rates by Time Served in CDC Facility
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Figure 2: Recidivism Rates by Time Served in CDC Facility + Time Served in Presentence Custody
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10. These re-arrest data were also used to supplement Table 10 which had a 35% re­
arrest rate. These rates have been adjusted based on the actual rates calculated from
the FY 2003-2004 data files. Again the overall conclusion of an insignificant impact
of the recommended options on the state and local counties remains true.

Early Discharge from Parole

11. At pages 33-35 of my August 15 report, I outlined a method for the state to safely
reduce its prison population by offering good time credits to reduce the period of
parole supervision. I was unable to complete my analysis of the impact of such a
program at that time because I had only just received the necessary data. I have since
received the data and I conclude that a parole discharge policy for persons who
remain arrest free for 12 months would have a positive impact on prison and parole
populations without affecting public safety.

12. The same re-arrest data set shows that of all persons released from prison on their
first parole, 50% are re-arrested in the first 12 months. If the CDCR were to adopt a
policy that all released prisoners who remain arrest free for 12 months were to be
discharged from supervision, approximately 50% would be discharged from parole
supervision at the 12-month date.

13. The impact ofthis policy would have positive effects on a number offactors. First, it
would substantially reduce the CDCR parole population. In a study completed by
myself and my colleagues, using data provided by the CDCR, we found that the
average length of time spent on parole for persons who were on parole as of
December 1, 2004, was 26 months2 This policy would limit that parole period to 12
months, which means that thousands of parolees who are arrest free would be
discharged from supervision.

14. The parole revocation rate would decline as parolees who are not be charged with any
criminal activity could not be returned to prison for non-criminal behavior. Based on
data received from the CDCR, approximately 14,500 persons were returned to prison
for purely technical violations in 2007 - in other words, they were neither charged
nor convicted of misdemeanors or felony crimes. If such people had been discharged
from parole supervision, they would not have been returned to prison. In 2007, more
than 43,000 parolees were arrested but never charged or convicted of these mostly
non-violent crimes3

15. I am aware that CDCR is currently conducting a pilot program that would allow early
discharge from parole after 6 months for certain low-risk parolees. This is possible
because the Board of Parole Hearings has legal authority "to choose to not place any

2 James Austin et aI., "The Lancaster to Los Angeles After Prison Initiative: A Program Proposal." March
21,2005. Washington, DC: The JFA Institute
3 Email exchange between Dr. Joan Petersilia and Thomas Hoffman, August 5, 2008 (documents E-UC!­
0301 IS and E-UCl-030116).
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parolee eoming out of prison on parole at all. ,,4 Full implementation of sueh a
program would have an even greater impaet on the size of the parolee and prison
population.

16. An early discharge poliey would establish an ineentive for released prisoncrs to
eonform to parole supervision requirements with the knowledge that they would serve
no more than 12 months on supervision (or Jess time, if CDCR adopted a 6-month
discharge policy). As noted in my earlier report, in Nevada, such a policy has
increased the parole success rate to 80%.

Response to ,James W, Marquart Report

17. The following observations are based on my review of the report by James W.
Marquart, signed August 14, 2008.

18. Professor Marquart's statement that California is "by far the largest and perhaps most
complex penal organization in the United States" is incorrect. The Federal Bureau of
Prisons is the largest penal system in the U.S. and has far more facilities than the
CDCR. The Texas prison system is roughly the same as the CDCR and has far more
faeilities than the CDCR.

The Impact ofCrowding

19. The CDCR charts Professor Marquart uses to argue that overcrowding has not had an
impact on safety are deficient for the following reasons:

a. He ignores other measures of serious ineidents-especially attempted
suicides and deaths. These data were available to him from the same
report from which he cites the assault data. When the other measures of
serous incidents are included one sees a more dramatic increase in both the
number and rate per 100 inmate population since 1991 (see Table 22,
reproduced from CDCR Report, California Prisoners and Parolees, 2006).

b. No statistical tests are done by Professor Marquart that test his conclusions
that crowding in the California prison system is not related to rates of
assaults, suicides, and attempted suicides.

e. Two of the three reasons he states which contribute to assaults, suicides,
attempted suicides, deaths and othcr critical incidents are clearly related to
overcrowding: I) decreased staff knowledge of inmates and 2) inereased
inmate self control, especially by the gangs.

4 Joan Petersilia, Meeting the Challenges of Rehabilitation in California's Prison and Parole System: A
Repot from Governor Schwarzenegger's Rehabilitation Strike Team, December, 2007, at 89.
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Impact a/Options

20. Professor Marquart's use of the Texas experience betwecn 1980 and 1989 (some 20
years ago) as an example of what will happen in California today is not relevant for
the following reasons.

a. It represents a time period when the Texas (like California and most other
states) was rapidly increasing its prison population. That rapid period of
growth is now over and several states have implemented a number of reforms
that serve to reduce their projected and/or actual prison populations. Put
differently, for Professor Marquart's comparison to make sense, he would
have to use recent examples of states that in the past five years have reduced
their prison populations or halted their growth in prison populations and then
experienced increases in crime rates. There are none. In fact, Texas recently
has increased its parole grant rate using risk based guidelines to safely halt its
projected prison population.

b. The article cited in Dr. Marquart's report provides no analysis of the number
of Texas rclcased prisoners under the MPA, the amount of time they were
released earlier, the amount of jail time served and the number and types of
crimes committed during the window they would otherwise would have been
incarcerated. Thus, any claims made on the extent to which the "early
releases" affected crime rates have no scientific basis. 5

c. Thc use of the tragic Kenneth McDuff case that occurred in Texas in 1992 is
not relevant in the present case as a person who committed such a crime and
received a lifc sentence is excluded from the California options eligibility
pool.

d. Tcxas currently is diverting large numbers of technical parole violators via
their Intermcdiate Sanction Facilities (ISF) with no adverse impact on crime
rates. (Communication and data forwarded to me from Dr. Tony Fabelo,
Council of State Goverments).

e. The proposed number of good time credits to be awarded in California is far
less than the amounts that are now or were being awarded to Texas prisoners
between 1980 and 1989.

f. Dr. Marquart's recommendation to extend the length of imprisonment for all
prisoners regardless of their risk levels for the sole purpose of receiving
CDCR "treatment" is counter-productive. It would require thousands of low

5 See Marquart, J. and colleagues, 1993, "Cercmonial Justice, Loose Coupling, and the
War on Drugs in Texas, 1980-1989," Crime and Delinquency, 39 (4): 528-542.
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risk CDCR prisoners to be incarcerated for treatment they do not need and
may serve to increase rmher than lower their recidivism rates.

g. Further, the idea that CDCR can quickly ramp up its treatment capabilities to
provide mcaningj~J1 services is also nai've.

h. A far better strategy \vould bc to increase meaningful services in those
targeted communities to which most prisoners are being released.

21. Dr. M.arqual1 is in error in his statement indicating that thc Expcrt Pancl had targcted
technical probation violators. The target population is not limited to technical
probation violators.

22. Dr. Marquart is i11 emir that there has becn no "massive early release" program
(footnote 16). Illinois implemented a "mass early release" program in the J 980s with
no adverse impact on recidivism rates or crime rates.

23. One could also argue that Texas is now implementing an early release program by
increasing its parole grant rates with no adverse impact on recidivism [(ltes or crime
ratcs.

24. Similarly, California bas launched its own "early release" policy by implemel1ling the
Bridging Program ~U1d increasing the use of "\lork Incentive Program credits and the
Conservation CUllP two lor one day served credits with no impact on crime rutes or
recidivism rates.

Miscellaneous Changes

25. lvlore recent d31a contained in the CDCR Annual Report on Prisoners und Parolees
were used to update Table 9. The number of probation admissions and an estimate of
the CDCR parole population have been added to the table. These changes do not
affect my opinions and conclusions

26. Figure 5 was duplicated twice in the first report. The proper representation is
included in tbis rcp0l1, on the Jast page.

Dated: August P,2008

~ (J.----'\ ~

"'~ ·ll
Ja cs Austin, PhD.

8



Case 2:90-cv-00520-LKK-JFM     Document 3231-3      Filed 10/30/2008     Page 10 of 14

Table 9: Key Correctional Population Attributes by County - 2006

'" ", '/i<' <'Ai TJ]iJ!e~llV' ii<"0; T'li[qSi

Prison Admissions - 2006 76 2,406 23, II 0
~:ew ~urt Commissions 1,755 I

-~

66 15,760 i
PVs New Felons 10 651 7,350

Prison Releases - 2006 90 2,30Q 22,~~--
Total Paroles 50 5,242 32,761------
First Paroles 35 1,923 21,733
Re-Paroles IS 3,319 11,028

Prison Population - 2006 208 5,456 56,693

Adult Probation Population 1,097 9,762 69,428
I--Felony 385 7,473 61,12~--

Misdemeanor 712 2,289 8,306 -
Felony Probation Admissions - 2005 i 171 5,552 30,52~_------ -

Jail Population 80 3,105 18,721
Capacity 76 3,778 22,329---

173,000 IBookings 1,846 42,732

Parole Population - 2006 (estimated) 75 4,900 30,500

~<ll Adult Correctional Population 1,460 23,223 175,342
Total Adult Admissions 2,143 55,932 259,32~

% Jail Bookings 86% 76% 67%
~Yrison Admissions 4% 4% 9%-
% Parole Releases 2% 9% ]3%
Prison Admissions + Parole Releases % of Arrests 4% 8% 8%

Sources: data proVIded by CDCR and counsel for the countIeS

9
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Table 10: Estimated Effects of the Diversion of Persons Sentenced to 24 months or
less non Violent, Non-Lifer, Non-Sex Registrant and Non-Strike Crimes/Sentences

IAttributc Amador Fresno
!

Los Ane:eles State Wide
--

2006 New Court Admissions 76 2,406 23, II 0 69,408
-~~~-----,~- ----~--,-

! Targeted Sentences of 24 months or less 22 1,366 8,881 27,765~

f25% Discount for risk assessment 17 1,025 6,661 20,824-
% Re-arrested 12 months @50% rate 9 513 3,331 10,412

% of Arrests that arc non-violent 92% 92% 92% 92%
--~---~--

% of Total Annual County Arrests < 1% < 1% < 1% < 1%
% of Jilil_Bookings < 1% < 1% < 1% NA -
Estimated CDCR Prisoner Reduction 10 598 3,885 12,147

Table 11: Estimated Impact on Public Safety on Good Time Program
for Selected Prisoners

~sts (historical)
OAffi"iliir' pQ"S"~'U'~J1~,

3,193 93,084 720,959
Total Jail Bookings (historical) 1,846 42,732 173,000,------------
Annual Releases (historical) 90 2,300 22,300
Additional Releases with good time program 9 547 5,375 -

% of total releases 10% 21% 24%
Additional Arrests @ 26% rate 3 143 1,398
% of total County Arrests < 1% < 1% < 1%

1--
% of Total Bookings < 1% < 1% < 1%

Source: CDCR and CalifornIa Attorney General Office,

10
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Figure 5: Example of Four Month Good Time Program on Prison Releases
200B 2009

Admit
Month Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun

1: Jul-06 1500
0 Aug-06 1500 1500.l:
0 Sep-06 1500 1500 1500u
r.n Oct-06 1500 1500 1500 1500
0 Nov-06 1500 1500 1500 1500 1500-l
.l: Dec-06 1500 1500 1500 1500 1500 1500-c: --------------------
0 Jan-07 1500 1500 1500 1500 1500 1500 I 1500 I

:2!! I I

.... Feb-07 1500 1500 1500 1500 1500 1500 I 1500 1500 I

N Mar-07 1500 1500 1 1 1500 1500 : 1500 1500 1500 :
Apr-07 1500 I

I
May-07 1500 1500 1500 1500 1500 1500 I 1500

1:: Jun-07 1500 1500 1500 1500 1500 1500 : 1500 15000
.<: Jul-07 1500 1500 1500 1500 1500 1500 ~ ___1_5Q~ ___ !5.9Q ___ .:!~O_O_~0
U Aug-07 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500r.n
0 Sep-07 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500
-l
.<: Oct-07 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500- Nov-07 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500c:
0

:2!! Dec-07 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500
0 Jan-OB 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500N

Feb-OB 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500
Mar-OB 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500 1500

11
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APPENDIX A
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Appendix A to Austen Supplemental Report of August 27, 2008

The additional documents I have reviewed in making this Supplemental Report are the
following:

I. Joan Petersilia, Governor's Rehabilitation Strike Team: A Status Report and
Roadmap, October 5, 2007.

2. Joan Petersilia, Meeting the Challenges of Rehabilitation in California's Prison and
Parole System: A Report from Governor Schwarzenegger's Rehabilitation Strike Team,
December 2007.

3. Letter of November 15,2007, from Stephen W. Kessler, Undersecretary ofCDCR, to
Michael Genest, Director, Department of Finance.

4. Division of Adult Parole Operations, White Paper, Earned Discharge,
E PRIV 166060-166056.

5. Christopher Mumola, Bureau of Justice Statistics Data Brief: Medical Causes of Death
in State Prisons, 2001-2004

6. Letter from Jeffrey L. Sedgwick to S. Anne Johnson, December 18,2007, with
attached data.

7. Additional data provided to me by CDCR pursuant to arrangement between counsel.


