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I. INTRODUCTION AND SUMMARY OF ARGUMENT 

On August 4, 2021, the Receiver submitted to this Court his Recommendation that the 

Court order mandatory vaccination for workers who visit institutions and for incarcerated persons 

with outside contacts.  In the 37 days since then, the Delta variant has caused a surge in COVID-

19 infections across the country, including at California Department of Corrections and 

Rehabilitation (CDCR) institutions, further demonstrating the necessity and urgency of the 

Receiver’s recommendation.  In August 2021, 1,607 CDCR employees have been diagnosed with 

COVID-19, an increase of 305% over the prior month.  Bick Reply Decl. ¶ 2.  The high numbers 

of infections among staff have driven even sharper increases in infections among those in CDCR 

custody.  The number of incarcerated persons in CDCR custody contracting COVID-19 each day 

has surged 500% from approximately “20 per day in March, April, and May 2021 to more than 

100 per day since July 2021.”  Bick Suppl. Decl. ¶ 2.   

This surge has already caused very serious harm and, without the mandatory vaccinations 

recommended by the Receiver, that harm will get worse.  Since June 1, 2021, many patients have 

shown severe and potentially long-lasting symptoms, twelve have been hospitalized, and two have 

died.  Bick Reply Decl. ¶ 2.  Yet, as Dr. Bick explained in his declaration: “Safe and effective 

vaccines are now widely available.  COVID related outbreaks, the resulting lockdowns and 

quarantines, hospitalizations and deaths are largely avoidable through very high levels of 

vaccination, particularly amongst employees who have close contact with the incarcerated, and 

incarcerated persons who work outside institutions or accept in person visitation.”  Bick Suppl. 

Decl. ¶ 12. 

The Receiver respectfully submits this Reply to update the Court on the factual 

developments since his August 4, 2021 Recommendation, and to address, from a factual and 

medical perspective, the arguments against his Recommendation presented by Defendants and 

amici.1  Defendants acknowledge that “the COVID-19 pandemic presents a substantial risk of 

                                                 
1 In keeping with the scope of his Recommendation, and because such arguments are being 
addressed by Plaintiffs’ submissions, the Receiver does not respond to Defendants’ and amici’s 
legal arguments opposing his Recommendation. 
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serious harm,” ECF No. 3660 at 4, and “agree with the public health findings regarding the 

COVID-19 vaccine cited in the Receiver’s report,” yet they nonetheless oppose a mandatory 

vaccination policy for all staff entering institutions.  See ECF No. 3660 at 20.   

Defendants plan instead to implement the August 19 California Department of Public 

Health (CDPH) order, a policy that is inadequate to address the substantial risk of harm posed by 

COVID-19 within CDCR institutions.  Defendants’ policy ignores the reality that COVID-19 is 

transmitted easily through inhalation of aerosolized particles when someone is in close contact 

with an infected person—as people continually are in a congregate environment like a prison—

and so spreads rapidly throughout prisons.  ECF No. 3638 at 12–15.  COVID-19 precautions 

cannot be effective if applied only to a portion of an institution.  Vaccination substantially reduces 

the risk that an individual will transmit COVID-19 to others, yet the August 19 order mandates 

vaccination for only a fraction of individuals who move daily between the community and 

institutions, even though any could introduce COVID-19 to an institution.   Bick Reply Decl. ¶ 4.  

See ECF No. 3638 at 7–9.  The order is simply not aimed at preventing the introduction of 

COVID-19 to CDCR institutions.  The fraction of staff it does mandate vaccination for, healthcare 

staff, are already fully vaccinated at relatively high rates (74%), especially by comparison to those 

staff it largely does not mandate vaccination for, corrections officers (42%).  Bick Reply Decl. ¶¶ 

3, 5.  Even worse, most incarcerated persons, including 15,246 who are at high risk for serious 

disease, do not live in or spend most of their time in areas covered by the order.  Id. ¶ 8.  And the 

order does nothing to prevent infections introduced to institutions by staff not covered by the order 

from spreading to the medical facilities integrated in those institutions.  COVID-19 is easily 

transmitted by close contact with an infected individual and cannot be either limited to or kept 

from the medical treatment areas of an institution when unvaccinated people travel into and out of 

those areas without quarantining.  See ECF No. 3683 at 7–8, 12–15.  While vaccines greatly 

reduce the chance of hospitalization or death, incarcerated persons, whether vaccinated or not, face 

a substantial risk of serious harm from contracting COVID-19.  Bick Suppl. Decl. ¶ 5.   

Defendants also ignore the serious risks to patients from months of continuous disruption 

of basic programming, including the provision of routine medical care, caused by COVID-19.  

Case 4:01-cv-01351-JST   Document 3670   Filed 09/10/21   Page 3 of 14



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 
 

48166908.8  -4- Case No. 4:01-cv-01351-JST 
RECEIVER’S REPLY TO PARTIES RESPONSE TO ORDER TO SHOW CAUSE ECF NO. 3647 

 

Throughout the pandemic, modified programming has been necessary to limit the spread of 

COVID-19 in institutions during outbreaks and in response to reduced staffing when many 

employees are quarantined for exposure or caring for patients sick with or quarantined for 

COVID-19.  These necessary modifications have diverted CDCR healthcare resources away from 

providing routine medical care.  Bick Suppl. Decl. ¶ 8.  These disruptions cannot continue 

indefinitely without serious consequences.  Id. 

The August 19 CDPH order fails to reduce materially the risk of ongoing harm to the 

incarcerated persons.  The Receiver respectfully requests that the Court order that “access by 

workers to CDCR institutions be limited to those workers who establish proof of vaccination (or 

who have established a religious or medical exemption to vaccination)” and “that incarcerated 

persons who desire to work outside of the institution (e.g., fire camps) or to have in-person 

visitation must be vaccinated (or establish a religious or medical exemption).”  ECF No. 3638 at 

27. 

II. FACTUAL UPDATE 

Since the filing of the Receiver’s recommendation on August 4, 2021, the Delta variant has 

dramatically increased the number of infections in California and across the country.  During 

August 2021, 1,607 CDCR employees were diagnosed with COVID-19, an increase of 305% over 

July 2021.  Bick Reply Decl. ¶ 2.  As of August 16, 2021, there were 536 staff members with an 

active COVID-19 infection, an increase of more than 330% over the 162 active infections just four 

weeks earlier.  Bick Suppl. Decl. ¶ 2.  Incarcerated persons have suffered an even greater increase 

in infections, from around “20 per day in March, April, and May 2021 to more than 100 per day 

since July 2021,” a 500% increase.  Id.  Already, this surge has seriously harmed incarcerated 

persons in CDCR institutions.   

We now know that the Delta variant causes breakthrough infections – infections of fully-

vaccinated patients – “significantly more often than prior COVID-19 variants.”  Bick Suppl. Decl. 

¶ 3.  CDCR has not been an exception.  As of September 1, 2021, 385 fully-vaccinated patients in 

CDCR custody have suffered from COVID-19 breakthrough infections.  Bick Reply Decl. ¶ 9.  Of 

the 385 fully-vaccinated patients who have nevertheless contracted COVID-19, 94 had a COVID 
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risk score of 3 or higher, indicating a high risk of severe disease, [s]ome patients with 

breakthrough infections have experienced serious symptoms,” and “[t]here are early indications 

that some . . . might have long-term symptoms.”   Id.; Bick Suppl. Decl. ¶ 4.  One patient who 

CDCR medical personnel believe was fully vaccinated has died of COVID-19.  Bick Reply Decl. 

¶ 9.  The impact on patients in CDCR shows that “the Delta variant presents a substantial risk of 

serious harm even to fully vaccinated patients.”  Bick Suppl. Decl. ¶ 5. 

Currently there are major outbreaks at five institutions, Sierra Conservation Center, Pelican 

Bay State Prison, North Kern State Prison, California Rehabilitation Center, and California 

Correctional Center, and at least three cases in six more institutions.  Bick Reply Decl. ¶ 10.  As a 

result, 38 facilities are currently under modified operations in the Roadmap to Reopening 

framework.  Id.  The number of people quarantined for exposure is far greater—for example, 

2,345 people in CDCR custody were quarantined for exposure on August 18, 2021.  Bick Suppl. 

Decl. ¶ 6.   

These outbreaks have a serious and compounding impact on the provision of routine 

healthcare.  “Caring for COVID-19 infected and exposed patients is time consuming and high 

COVID-19 caseloads have frequently diverted clinical staff from providing routine healthcare.”  

Bick Suppl. Decl. ¶ 8.  “Frequent program modifications resulting in changes to the availability of 

programs and services have also been necessary during the COVID-19 pandemic, either to slow 

the spread of the virus during an outbreak or in response to reduced staffing when high numbers of 

staff are quarantined for exposure.  These program modifications often prevent or limit routine, 

specialty, and screening appointments.”  Id.   

Such modifications were common throughout the pandemic until March 2021, and their 

impact is illustrated by the backlogs in medical appointments they caused.  Bick Suppl. Decl. ¶¶ 7, 

10, 11.  The backlog of overdue specialty care appointments had grown 540% since the beginning 

of the pandemic to 17,868 overdue appointments by January 2021.  Id. ¶¶ 11.  Through the 

dedication of CDCR medical staff during the months from March 2021 through June 2021, when 

case counts were lower, this backlog was reduced to 8,052 overdue appointments by July 2021.  

Id.  Because of the Delta variant, program modifications are common again, as are the disruptions 
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to routine healthcare.  Bick Suppl. Decl. ¶ 7.  Pelican Bay State Prison, for example, has modified 

programming due to COVID-19 for two of its yards for 31 days and at a third yard for 17 days in 

August 2021 alone.  Foss Reply Decl. ¶ 6.  “While these restrictions and delays have been 

necessary to protect patients from COVID-19 and to address patients’ most urgent needs, these 

delays cannot continue indefinitely without negatively affecting patient care.  Additional program 

modifications and the renewed diversion of healthcare resources to address COVID-19 cases from 

Delta variant outbreaks put patients at a substantial risk of serious harm.”  Bick Suppl. Decl. ¶ 8. 

III. ARGUMENT 

A. The Receiver’s Recommendation Is Even More Urgently Necessary Now than 
It Was on August 4, 2021. 

Mandatory vaccinations of all workers entering CDCR institutions and of incarcerated 

persons who desire to work outside of CDCR institutions or receive in-person visitation are 

necessary to prevent a substantial risk of serious harm to people in CDCR custody.  The Receiver 

made that point clearly in his Report of August 4, 2021.  See ECF No. 3638.  The growing public 

health crisis which has unfolded since the Report underscores the necessity that the 

recommendation be implemented.  Even as Defendants oppose the Receiver’s recommendation, 

they concede the essential public health basis for it: that “the COVID-19 pandemic presents a 

substantial risk of serious harm,” ECF No. 3660 at 4, and the truth of “the public health findings 

regarding the COVID-19 vaccine cited in the Receiver’s report,” ECF No. 3660 at 19.  

The Defendants rely heavily on the CDPH August 19 order.  But that order stops far short 

of the Receiver’s recommendation, as it cannot be fairly read to require vaccination of all staff at 

all CDCR institutions.  The order is limited to (1) “[a]ll paid and unpaid individuals who are 

regularly assigned to provide health care or health care services to inmates . . . .” and (2) “[a]ll 

paid and unpaid individuals who are regularly assigned to work within hospitals, skilled nursing 

facilities, intermediate care facilities, or the equivalent that are integrated into the correctional 

facility or detention center in areas where health care is provided.”  CDPH, State Public Health 

Officer Order of August 19, 2021, https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-

19/Order-of-the-State-Public-Health-Officer-Correctional-Facilities-and-Detention-Centers-
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Health-Care-Worker-Vaccination-Order.aspx (Aug. 19, 2021) (emphasis added).  Corrections 

officers and other staff not regularly assigned to work in healthcare facilities are not covered by 

the order’s plain text. 

Contrary to CCPOA’s unsupported suggestion in its response (see ECF No. 3664 at 2), the 

Receiver’s joint memorandum with Secretary Allison of August 23, 2021 implementing the 

August 19 order did not reflect any unannounced change in position by the Receiver regarding the 

necessity of vaccination of staff entering CDCR institutions.  Instead, the Receiver was merely 

fulfilling his responsibility to work with the Secretary to implement the Department’s order.  To 

avoid any confusion from CCPOA (or anyone else) as to the Receiver’s position, the Receiver 

wants to make clear that he believes the August 19 CDPH order is a partial measure—a small step 

in the right direction—covering only a fraction of staff who could introduce COVID-19 into 

CDCR institutions and among incarcerated persons, and covering none of those incarcerated 

persons who have outside contacts and could bring COVID-19 into CDCR institutions.  

B. The CDPH August 19 Order Falls Far Short of Reducing the Risk to the Point 
Where It Is Insubstantial. 

Defendants “agree with the public health findings regarding the COVID-19 vaccine cited 

in the Receiver’s report” and do not dispute that vaccination substantially reduces the risk that an 

individual will transmit COVID-19 to others.  See ECF No. 3660 at 14, 20.  Defendants devote 

substantial effort to questioning the Court’s power to implement the Receiver’s recommendation, 

but they never explain the public health basis for declining to implement such a policy themselves, 

which they certainly have the power to do.  Instead, Defendants implement a far narrower policy, 

the August 19 CDPH order, which, with the exception of three institutions fully-covered by the 

order, applies to only a fraction of staff and none of the incarcerated persons at each institution 

who could introduce COVID-19 into the institution.  This policy ignores undisputed public health 

information about COVID-19: that it is a respiratory infection easily transmitted through close 

contact with an infected person as is unavoidable in congregate environments like prisons; that, 

without quarantining, unvaccinated individuals will spread the disease from outside an institution 

to an institution and throughout an institution once inside; and, thus, that a policy that attempts to 
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prevent COVID-19 outbreaks while applying to only a fraction of an institution while preserving 

the connections within that institution will be ineffective.  See ECF No. 3683 at 7–8, 12–15. 

Institutional staff and incarcerated persons with outside contacts are the primary means by 

which COVID-19 may be introduced to institutions.  Preventing the introduction of COVID-19 

into CDCR institutions is critical because, once introduced to an institution, COVID-19 spreads 

rapidly.  ECF No. 3683 at 12–15.  The CDPH’s August 19 order does not—and does not purport 

to—address this problem.  See ECF No. 3661 ¶ 8.  It therefore does not materially address the risk 

of COVID-19 to people incarcerated in CDCR institutions.  Defendants do not justify their failure 

to implement the only policy that would raise staff vaccination rates to an acceptable level and 

lower the risk of COVID-19 outbreaks in all institutions. 

The CDPH order applies to only a fraction of institutional staff who routinely go between 

the community and CDCR institutions, and it covers only the portion of staff already vaccinated at 

a relatively high rate.  Bick Reply Decl. ¶ 5.  While 74% of institutional healthcare employees 

statewide are fully vaccinated, only 42% of corrections officers are, yet the CDPH order applies to 

almost all healthcare employees but to very few corrections officers.  Bick Id. ¶ 3.  The order by 

its terms will fall far short of substantially increasing staff vaccination rates. 

Nor will it do nearly enough to prevent COVID-19 outbreaks at CDCR institutions.  

CCHCS has determined that at least 48 outbreaks in CDCR institutions since July 31, 2021, began 

with institutional staff.  Bick Reply Decl. ¶ 6.  Of those 48 outbreaks CCHCS has determined 

began with staff, in only 14 cases (29%) was the outbreak traced back to a person that the August 

19 CDPH order requires to be vaccinated.  Id.  The Receiver’s recommendation would require all 

48 workers to whom an outbreak was traced to be vaccinated.  Id.    

Defendants and CCPOA offer two justifications for the CDPH order, but those arguments 

are unavailing.  The order neither protects the most vulnerable patients, as Defendants claim, ECF 

No. 3660 at 16, nor protects patients where they are most vulnerable, as CCPOA claims, ECF No. 

3664 at 9.   
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On the first point, 15,246 medically vulnerable patients, those with a COVID risk score of 

3 or higher,2 live outside designated healthcare settings covered by the order.  Bick Reply Decl. ¶ 

8.  A patient with a COVID risk score of 3 or higher likely has multiple significant risk factors.  

“For example, a patient under 65 years old with high-risk cancer and poorly-controlled HIV/AIDS 

would have a risk score of 3.”  Id. at ¶ 7.  By limiting the definition of high-risk to those with a 

COVID risk score of 6 or higher, Defendants use an overly restrictive definition that ignores most 

of those who are medically vulnerable.  Yet, Defendants concede that 4,250 patients meeting their 

heightened definition of medically vulnerable are housed outside areas covered by the order.  ECF 

No. 3660 at 21.   

Nor does the order protect incarcerated persons “where residents are most exposed, i.e., 

when submitting to healthcare.”  ECF No. 3664 at 9.  Patients spend the vast majority of their time 

in non-healthcare settings and are frequently in close contact in those settings with staff and other 

incarcerated persons.  Foss Decl. ¶¶ 3, 5, 7, 10.  Staff in these settings are a more significant vector 

for COVID-19 outbreaks than medical staff.  Bick Reply Decl. ¶ 5.  Incarcerated persons are, 

therefore, not more “exposed” to COVID-19 when receiving healthcare. 

Even if all patients at a heightened risk of serious disease were housed in areas covered by 

the CDPH order, or even if patients were more at risk in healthcare settings than in other 

congregate settings, the CDPH order would not effectively protect them.  Clinics and medical 

yards are not hermetically sealed from the rest of the institution.  People, including prison staff 

and incarcerated persons in frequent close contact with corrections officers, continually come and 

go between clinics and the non-medical portions of institutions where staff are not required to be 

vaccinated and are vaccinated at very low rates.  Foss Reply Decl. ¶¶ 4, 5.  See also Bick Reply 

Decl. ¶ 8.  The CDPH order does not apply to staff who are temporarily assigned to medical areas, 

yet it is very common for staff to be temporarily assigned from other posts.  Foss Reply Decl. ¶ 3.  

                                                 
2 A COVID Risk Score of 3 represents an individual at high risk of severe disease.  A score is 
calculated by adding points for each COVID risk factor.  For example, high risk cancer raises a 
score by two points and chronic kidney disease, high risk diabetes, and poorly controlled 
HIV/AIDS each increase a risk score by only one point.  Bick Reply Decl. ¶ 7. 
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For example, at Ironwood State Prison there were 193 shifts in medical facilities covered by 

temporarily assigned corrections officers in August 2021; in California State Prison, Solano, there 

were 116.  Id.  In spite of the CDPH order, there is a virtual certainty, based on the staffing needs 

of CDCR institutions and how the institutions are operated, that unvaccinated staff and patients 

who have had close contact with unvaccinated staff will spend substantial time in healthcare 

facilities within the institutions.  Foss Reply Decl. ¶¶ 2–4.  Because COVID-19 is easily 

transmitted in the prison environment, see ECF 3638 at 12–16, mandatory vaccination of staff in 

clinics will not prevent those who go between clinics and non-clinical areas of a prison from 

inadvertently spreading an outbreak to the clinic or from transmitting an infection from the clinic 

to the wider institution.   

The August 19 CDPH order does not meaningfully decrease the risk of COVID-19 to 

incarcerated persons in CDCR custody because it does not apply to the vast majority of staff and 

incarcerated persons who could introduce COVID-19 infection into institutions.  It is so limited 

that it fails to provide significant protection even in the healthcare settings that it sets out to 

protect.  Defendants fail to provide an adequate public health basis for limiting their policy in this 

manner. 

C. COVID-19 Presents a Substantial Risk of Serious Harm to Both Vaccinated 
and Unvaccinated Incarcerated Persons. 

Defendants argue that unvaccinated incarcerated persons, having refused the vaccine, 

cannot claim an Eighth Amendment violation.  This argument ignores entirely the claims of 

vaccinated incarcerated persons.  See ECF 3660 at 5–6.  Not only unvaccinated persons face a 

substantial risk of serious harm.  “[T]he Delta variant presents a substantial risk of serious harm 

even to fully vaccinated patients.”  Bick Suppl. Decl. ¶ 5.  Neither of Defendants’ two declarants 

contradict this essential fact.  See Watt Decl.; Toche Decl.  Nor could they.  One fully-vaccinated 

patient in CDCR custody has already died of a breakthrough infection of COVID-19, and others 

have been hospitalized.  Bick Reply Decl., ¶ 9 & Ex. B.  The vast majority of incarcerated persons 

are vaccinated, see id. ¶ 3, but they remain at substantial risk because of unacceptably low staff 

vaccination rates. 
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Nor do Defendants address the risk to all incarcerated persons, vaccinated or not, from the 

disruptions in the provision of ordinary medical care and other programming caused by COVID-

19 outbreaks in CDCR institutions.  “Frequent program modifications resulting in changes to the 

availability of programs and services have also been necessary during the COVID-19 pandemic, 

either to slow the spread of the virus during an outbreak or in response to reduced staffing when 

high numbers of staff are quarantined for exposure.”  Bick Suppl. Decl. ¶ 8.  This is compounded 

by a corresponding increase in the need for healthcare.  “Caring for COVID-19 infected and 

exposed patients is time consuming and high COVID-19 caseloads have frequently diverted 

clinical staff from providing routine healthcare.”  Id.  Continuous, disruptive program 

modifications have been the result.  For example, at Pelican Bay State Prison, there has been 

modified programming due to COVID-19 for all 31 days in August in two yards, and for 17 days 

in August in a third yard.  Foss Reply Decl. ¶ 6.   

“These program modifications often prevent or limit routine, specialty, and screening 

appointments.”  Bick Suppl. Decl. ¶ 8.  The impact has been felt in dramatically increased 

backlogs of primary care and specialty care appointments, including a 540% increase in the 

number of overdue specialty care appointments by January 2021.  Id. ¶¶ 10, 11, Exs. E, F.  “While 

these restrictions and delays have been necessary to protect patients from COVID-19 and to 

address patients’ most urgent needs, these delays cannot continue indefinitely without negatively 

affecting patient care.  Additional program modifications and the renewed diversion of healthcare 

resources to address COVID-19 cases from Delta variant outbreaks put patients at a substantial 

risk of serious harm.”  Id. ¶ 8 (emphasis added).  Already “the Delta variant is causing significant 

disruption to essential programming and services, including . . . clinical care, as was previously 

seen throughout the earlier days of the COVID-19 pandemic from March 2020 through March 

2021.”  Id. ¶ 6.   

All incarcerated persons in CDCR custody, vaccinated or not, face a substantial risk of 

serious harm from COVID-19 both directly from the virus and indirectly from the disruptions it 

causes to basic services.  An incarcerated person’s decision whether or not to take the vaccine 

makes no meaningful difference in the risk they face from the disruption of basic services. 
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Defendants’ Brief is strikingly silent as to the negative consequences of COVID-19 

restrictions on non-COVID-related medical care.  And Defendants’ framing of this case as 

primarily about the personal decisions of incarcerated persons—the vast majority of whom have 

accepted the vaccine—ignores their responsibility effectively to control COVID-19 in CDCR 

institutions both to prevent the spread of COVID-19 and to ensure the non-COVID-19 related 

health of patients within the system.   

D. Mandatory Vaccination of Incarcerated Persons is Legally Uncertain, 
Practically Daunting, and a Far Greater Intrusion into Prison Operations than 
Requiring Staff Vaccination as a Condition of Employment. 

Defendants assert that the Receiver’s recommendation cannot be implemented because a 

more narrowly tailored alternative exists: “the mandatory vaccination of incarcerated people 

themselves.”  ECF No. 3660 at 15.  Defendants give no indication they support such a policy, and 

their own arguments to this Court cannot be reconciled with it; nor have they adopted, or even 

suggested, such a policy previously (including in the August 19 CDPH order).   

Even if they were serious about this purported alternative, it is no alternative at all.  It fails 

to address, as discussed above, that fully vaccinated incarcerated persons would continue to face a 

substantial risk of serious harm unless prison staff were mandated to be vaccinated as well.  If 

100% of incarcerated persons were vaccinated, they would still be at substantial risk from 

unvaccinated staff.  

There are good, practical reasons for Defendants’ failure to implement, recommend or 

support mandatory vaccination for incarcerated persons.  Enforcement would require corrections 

officers to extract unwilling incarcerated persons from their cells, presenting a significant security 

risk to both corrections officers and incarcerated persons.  Foss Reply Decl. ¶ 7.  There is no 

modern precedent for such a policy.  Bick Reply Decl. ¶ 12.  No vaccine is currently mandatory 

for incarcerated persons at CDCR.  Id. 

Mandatory vaccination of all incarcerated persons would also intrude more deeply than the 

Receiver’s recommendation into prison operations.  A constructive relationship between 

incarcerated persons and prison administrators and staff is critical to maintaining a safe prison 

environment, which relies on the compliance and cooperation of incarcerated persons.  Foss Reply 
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Decl. ¶ 8.  A mandatory vaccination order applying to all incarcerated persons would risk 

profoundly disrupting this relationship, increasing tension and risking violence.  Id.   

Moreover, trust between patients and their doctors is necessary to provide constitutionally 

adequate healthcare.  Bick Reply Decl. ¶ 12.  Requiring CDCR and CCHCS medical personnel to 

carry out a mandatory vaccination program for all incarcerated persons, vaccinating some 

individuals against their will, would irreparably damage this doctor-patient relationship.  Id.  

Unlike staff, incarcerated persons have no ability to opt out of a mandatory program; that 

difference has profound practical consequences.  That is no doubt why, despite recognizing that 

“the best form of protection against serious illness and death is for an individual to be vaccinated,” 

the State did not include incarcerated persons in its August 19 CDPH order and why it does not 

suggest in its brief that it would support such an order now.  See ECF No. 3660 at 14–15.   

E. Six Months of Voluntary Vaccination Efforts Demonstrate that Only a 
Mandatory Vaccination Policy Will Raise Staff Vaccination to a Very High 
Level and Significantly Reduce the Risk of the Introduction of COVID-19 to 
CDCR Institutions. 

The CCPOA catalogues Defendants’ considerable efforts to raise staff vaccination levels.  

See ECF No. 3664 at 9–11.  Despite these efforts, only 42% of custodial officers are fully 

vaccinated.  Bick Reply Decl. ¶ 3.  In July and August, the percent of fully-vaccinated staff 

members increased by just 1% and 2% respectively.  Id.  ¶ 11.  After months of glacial progress, 

Defendants and CCPOA ask the Court for more time to see if this time voluntary programs will be 

more effective.  See ECF No. 3660 at 17–19; ECF No. 3664 at 12.  There is neither the time to 

spare nor the need to do so; lives are at stake right now.  After more than a month of one-on-one 

counseling, 5,135 staff members have attended a counseling appointment.  Bick Reply Decl. ¶ 11.  

Of those, a mere 262 staff members have agreed to become vaccinated—just 5%.  Id.  4,385 staff 

members who have had one-on-one counseling—85%—have signed formal declinations, refusing 

to become vaccinated.  Id.  The program has now been suspended in order to redirect resources to 

complying with the August 19 CDPH order.  Id.  There is only one policy with any prospect of 

raising staff vaccination rates to a very high level: a mandatory vaccination policy for all staff who 

visit institutions. 
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IV. CONCLUSION

For the foregoing reasons, the Receiver respectfully requests that the Court order 

implementation of the Receiver’s recommended mandatory vaccination policy.  See ECF No. 3638 

at 27. 

 

DATED: September 10, 2021 MUNGER, TOLLES & OLSON LLP 

 
 By:  
 BRAD D. BRIAN 

Attorneys for Receiver J. Clark Kelso 
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Reply Declaration of Dr. Joseph Bick 

I declare, under penalty of perjury and pursuant to 28 U.S.C. § 1746, as follows: 

1. I am Dr. Joseph Bick, Director, Healthcare Services at California Correctional Health 
Care Services (CCHCS).  I oversee all healthcare services, including medical, nursing, 
quality management, mental health, and dental.  In that capacity, I have also led 
healthcare  response to COVID-19 since I assumed this role in July 2020. 

2. Since the Receiver filed his Report on August 4, 2021, COVID infection rates have 
continued to increase nationwide, in California, and in CDCR institutions at a dramatic 
pace.  In August 2021, 1,607 CDCR employees were diagnosed with COVID-19, an 
increase of 305% over July 2021.  The number of patients with active COVID infections 
rose even more sharply, from 20 per day in March, April, and May 2021 to more than 
100 per day since July 2021.  This most recent wave of COVID-19 infection has already 
caused severe harm to incarcerated persons.  Twelve patients have been hospitalized 
since June 1, 2021, and two have died. 

3. While 75% of incarcerated persons and 74% of medical staff are fully vaccinated, only 
52% of CDCR institutional staff as a whole are fully vaccinated.1  The rate is even lower 
amongst correctional officers: only 42% statewide are fully vaccinated.  The rate is still 
lower at some institutions, such as High Desert State Prison, where only 18% of 
correctional officers are fully vaccinated.   

4. Vaccination significantly reduces the likelihood that an individual exposed to SARS-
CoV-2 will become infected and, therefore, the likelihood that they will expose those 
around them to the virus.  Although infections of vaccinated people do occur, vaccination 
is the most effective means available of limiting transmission of COVID-19.  Because 
COVID-19 spreads so easily within prisons and is so disruptive to prison operations once 
outbreaks begin, it is particularly important that all people going between the community 
and institutions without quarantining are fully vaccinated to prevent the introduction of 
COVID-19 to institutions. 

5. The August 19 California Department of Public Health (CDPH) order requiring workers 
in certain healthcare facilities integrated in correctional institutions to be fully vaccinated 
covers only a fraction of institutional staff.  Most of those it does cover are healthcare 
staff, 74% of whom are already vaccinated.  Incarcerated persons spend the vast majority 
of their time outside of healthcare settings, where staff with whom they come into contact 
are vaccinated at much lower rates.  Outbreak tracing data confirms that staff in these 
settings are a much more significant vector for infection than staff in healthcare settings.   

6. CCHCS has completed its evaluation of 48 outbreaks in CDCR institutions since July 31, 
2021, that have been traced back to institutional staff.  In just 14 of those 48 outbreaks 
(29%), the outbreak was traced back to a person that the August 19 CDPH order would 
require to be vaccinated.  By contrast, the outbreak was traced back to a person who 

                                                 
1 Exhibit A. 
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would be covered by the Receiver’s recommendation in all 48 of those outbreaks (100%).  

The Receiver’s recommendation would be far more effective at preventing COVID-19 

from entering CDCR institutions and causing outbreaks than the much more limited 

August 19 CDPH order. 

7. CCHCS developed a COVID risk scoring system to help identify those patients who are 

at greatest risk for severe illness, hospitalization, and death if they become infected with 

COVID.  Each patient is assigned a COVID risk score.  The score is computed by adding 

pre-determined points for each known risk factor.  For example, age of 65 or older 

increases the score by four points, high risk cancer raises the score by two points, and 

chronic kidney disease, high risk diabetes, and poorly controlled HIV/AIDS each 

increase the risk score by one point.  A COVID risk score of 3 or higher indicates that a 

patient is at high risk of serious disease and likely has multiple significant risk factors.  

For example, a patient under 65 years old with high-risk cancer and poorly-controlled 

HIV/AIDS would have a risk score of 3.  17,886 patients in CDCR custody have a 

COVID risk score of 3 or higher, indicating a high risk for serious disease if they become 

infected with COVID.    

8. Of the 17,886 patients in CDCR custody with a COVID risk score of 3 or higher, 15,246 

(85%) live in a space not covered by the August 19 CDPH order.  Of the 2,640 

incarcerated persons who do live in an area of an institution covered by the August 19 

CDPH order, 313 live in a medical facility located within an institution that is not fully 

covered by the order.  The August 19 CDPH order does not provide significant protection 

from outbreaks for either of these two groups. 

9. While available vaccines are highly effective at reducing the likelihood of hospitalization 

and death, fully vaccinated incarcerated persons continue to face a substantial risk of 

serious harm.  The Delta variant causes breakthrough infections—infections of fully 

vaccinated patients—significantly more often than prior COVID-19 variants.  Through 

September 1, 2021, 385 fully vaccinated patients in CDCR custody have suffered 

COVID-19 breakthrough infections, and 94 of those patients had a COVID risk score of 

3 or higher, indicating a high risk of severe disease.2  One patient who CCHCS believes 

was fully vaccinated has died of COVID-19.3  Other patients with breakthrough 

infections have also experienced serious symptoms and there are early indications that 

some may have long-term symptoms.  

10. The Delta variant has continued to cause outbreaks that require program modifications 

and restrict services and programming, including routine medical care.  There are 

                                                 
2 Exhibit B. 

3 In my Supplementary Declaration of August 20, I stated that two fully vaccinated patients had 

died of COVID-19 in CDCR custody.  See ECF No. 3652 ¶ 4.  This was reflected in CCHCS 

records.  See ECF No. 3652, Ex. B at 5.  Since the filing of that declaration, my staff has learned 

that one of those two patients, believed to be fully vaccinated, had received two doses of the 

vaccine but contracted the virus so soon after his second dose of the vaccine that it was not yet 

fully effective.  
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currently major outbreaks at Sierra Conservation Center, Pelican Bay State Prison, North 
Kern State Prison, California Rehabilitation Center, and California Correctional Center, 
and at least three cases in six more institutions.  As a result, 38 facilities are currently 
under modified operations in the Roadmap to Reopening framework. 

11. Recent efforts to increase the level of staff vaccination through voluntary programs have 
had minimal success, with the rate of vaccination increasing by just 1% in July (from 
52% to 53%) and 2% in August 2021 (from 53% to 55%).  One such effort was a 
program of mandatory one-on-one vaccine counseling.  After nearly one month, 5,135 
staff members attended a counseling appointment.  Of those, 262 staff members agreed to 
become vaccinated and 4,385 signed a formal declination, refusing to become vaccinated.  
The one-on-one program has been halted to redirect resources to complying with the 
August 19 CDPH order. 

12. There is no modern precedent for mandating vaccination for incarcerated persons and 
doing so would risk contravening internationally-recognized basic principles on the 
treatment of incarcerated persons.4  No vaccine is currently mandatory for patients 
incarcerated in CDCR institutions.  Requiring CDCR medical staff to administer 
mandatory vaccines could irreparably damage the doctor-patient relationship with many 
incarcerated in CDCR including those who voluntarily became vaccinated but whose 
perceptions of CDCR medical personnel would be shaped by the implementation of such 
a policy and risk destroying the trust between patients and doctors that is necessary to 
provide constitutionally adequate healthcare. 

Executed on this 10th day of September, 2021, at Sacramento, California. 

 

        ______________________________ 
        Joseph Bick, M.D. 

                                                 
4 A/Res/70/175, United Nations Standard Minimum Rules for the Treatment of Prisoners (the 
Nelson Mandela Rules), Rule 32, https://undocs.org/A/RES/70/175, at 14 (8 January 2016) 

-care professionals and the prisoners 
shall be governed by the same ethical and professional standards as those applicable to patients 

own health and informed consent in the doctor-  
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# % # % # % # % # % # %
SW 55627 28699 52% 30361 55% 10727 7898 74% 8189 76% 26580 11176 42% 11972 45%
ASP 1400 660 47% 709 51% 176 102 58% 111 63% 726 314 43% 336 46%
CAC 742 337 45% 361 49% 109 90 83% 94 86% 386 123 32% 129 33%
CAL 1296 808 62% 875 68% 145 102 70% 106 73% 725 434 60% 479 66%
CCC 1055 352 33% 368 35% 100 69 69% 69 69% 590 155 26% 162 27%
CCI 1668 632 38% 688 41% 215 129 60% 138 64% 963 286 30% 312 32%
CCWF 1333 724 54% 765 57% 297 204 69% 209 70% 531 223 42% 244 46%
CEN 1322 885 67% 936 71% 152 104 68% 111 73% 737 489 66% 519 70%
CHCF 3924 2438 62% 2613 67% 1735 1368 79% 1415 82% 1062 507 48% 582 55%
CIM 1842 1065 58% 1107 60% 362 279 77% 287 79% 849 421 50% 435 51%
CIW 1378 800 58% 841 61% 364 281 77% 289 79% 488 270 55% 286 59%
CMC 1942 1084 56% 1140 59% 395 317 80% 329 83% 888 371 42% 395 44%
CMF 2782 1680 60% 1744 63% 817 682 83% 701 86% 879 505 57% 526 60%
COR 2190 989 45% 1038 47% 377 272 72% 282 75% 1144 392 34% 412 36%
CRC 1320 698 53% 729 55% 181 132 73% 138 76% 744 333 45% 350 47%
CTF 1463 931 64% 990 68% 206 174 84% 182 88% 723 382 53% 416 58%
CVSP 891 435 49% 468 53% 111 75 68% 83 75% 432 178 41% 193 45%
DVI 170 111 65% 111 65% 26 22 85% 22 85% 12 6 50% 6 50%
FSP 1201 667 56% 683 57% 168 139 83% 140 83% 598 299 50% 308 52%
HDSP 1290 352 27% 374 29% 191 100 52% 107 56% 727 128 18% 138 19%
ISP 1360 643 47% 682 50% 129 81 63% 86 67% 688 279 41% 294 43%
KVSP 1629 777 48% 828 51% 235 166 71% 169 72% 981 374 38% 409 42%
LAC 1678 840 50% 918 55% 338 226 67% 238 70% 813 331 41% 357 44%
MCSP 1826 885 48% 928 51% 389 276 71% 283 73% 870 282 32% 302 35%
NKSP 1472 722 49% 774 53% 262 174 66% 183 70% 771 310 40% 339 44%
PBSP 1359 425 31% 459 34% 141 61 43% 63 45% 860 195 23% 208 24%
PVSP 1325 533 40% 570 43% 174 100 57% 105 60% 767 235 31% 258 34%
RJD 2242 1235 55% 1305 58% 484 373 77% 392 81% 1046 483 46% 516 49%
SAC 1934 961 50% 995 51% 393 289 74% 296 75% 906 363 40% 380 42%
SATF 1975 889 45% 955 48% 385 226 59% 239 62% 994 375 38% 405 41%
SCC 1189 484 41% 514 43% 135 95 70% 95 70% 667 214 32% 233 35%
SOL 1441 789 55% 817 57% 207 177 86% 180 87% 724 323 45% 336 46%
SQ 2144 1272 59% 1362 64% 344 281 82% 295 86% 998 601 60% 652 65%
SVSP 1993 1125 56% 1181 59% 411 328 80% 338 82% 932 440 47% 471 51%
VSP 1196 715 60% 734 61% 260 190 73% 194 75% 536 275 51% 281 52%
WSP 1655 756 46% 799 48% 313 214 68% 220 70% 823 280 34% 303 37%

Custody

Total number 
of staff

Completely 
Vaccinated

Vaccinated with at 
Least 1 Dose

Institution
Total 

number of 
staff

Completely Vaccinated
Vaccinated with at Least 1 

Dose

ALL Healthcare

Total 
number of 

staff

Completely 
Vaccinated

Vaccinated with at Least 
1 Dose

Page 1
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# % # % # % # %
SW 12134 7614 63% 7904 65% 6183 2009 32% 2294 37%
ASP 399 203 51% 220 55% 98 41 42% 42 43%
CAC 155 87 56% 95 61% 92 37 40% 43 47%
CAL 321 229 71% 234 73% 105 43 41% 56 53%
CCC 263 96 37% 101 38% 102 32 31% 36 35%
CCI 337 169 50% 173 51% 153 48 31% 65 42%
CCWF 385 252 65% 260 68% 120 45 38% 52 43%
CEN 341 262 77% 270 79% 92 30 33% 36 39%
CHCF 579 392 68% 412 71% 548 171 31% 204 37%
CIM 411 278 68% 288 70% 220 87 40% 97 44%
CIW 280 203 73% 210 75% 246 46 19% 56 23%
CMC 466 335 72% 342 73% 193 61 32% 74 38%
CMF 413 309 75% 318 77% 673 184 27% 199 30%
COR 431 257 60% 266 62% 237 67 28% 77 32%
CRC 289 204 71% 209 72% 106 29 27% 32 30%
CTF 394 292 74% 300 76% 140 83 59% 92 66%
CVSP 272 159 58% 168 62% 76 23 30% 24 32%
DVI 101 68 67% 68 67% 31 15 48% 15 48%
FSP 316 196 62% 200 63% 119 33 28% 35 29%
HDSP 301 111 37% 115 38% 71 13 18% 14 20%
ISP 299 177 59% 182 61% 244 106 43% 120 49%
KVSP 366 214 58% 225 61% 47 23 49% 25 53%
LAC 331 199 60% 207 63% 195 83 43% 115 59%
MCSP 451 275 61% 283 63% 116 52 45% 60 52%
NKSP 340 201 59% 211 62% 99 37 37% 41 41%
PBSP 303 148 49% 165 54% 55 21 38% 23 42%
PVSP 312 173 55% 178 57% 72 25 35% 29 40%
RJD 383 288 75% 298 78% 329 91 28% 99 30%
SAC 339 225 66% 231 68% 296 84 28% 88 30%
SATF 450 243 54% 258 57% 146 45 31% 53 36%
SCC 309 152 49% 157 51% 78 23 29% 29 37%
SOL 380 244 64% 253 67% 130 45 35% 48 37%
SQ 340 270 79% 279 82% 462 120 26% 136 29%
SVSP 413 276 67% 286 69% 237 81 34% 86 36%
VSP 308 217 70% 222 72% 92 33 36% 37 40%
WSP 356 210 59% 220 62% 163 52 32% 56 34%

Institution Total number 
of staff

Completely 
Vaccinated

Vaccinated with at 
Least 1 Dose

Administrative, Maintenance & Operations Services Contractor Staff

Total number 
of staff

Completely Vaccinated
Vaccinated with at Least 1 

Dose

Page 2
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COVID
Risk 

Score

COVID
Vaccine 
Brand

Final Vaccine
Dose Date

Fully 
Vaccinated 

Date
(14 days after 

final dose)
First Positive 

PCR Test Date

Break-
through 

Postive PCR 
Test Date Breakthrough Type

COVID 
Related 

Hospitaliz
ation 
After 

Break-
through 
Positive

Hospital 
Length of 

Stay

4 Pfizer 1/26/2021 2/9/2021 2/9/2021 2/9/2021 Breakthrough was first positive

10 Pfizer 1/20/2021 2/3/2021 2/24/2021 2/24/2021 Breakthrough was first positive

7 Moderna 2/12/2021 2/26/2021 3/1/2021 3/1/2021 Breakthrough was first positive

5 Moderna 2/16/2021 3/2/2021 3/2/2021 3/2/2021 Breakthrough was first positive

2 Moderna 2/4/2021 2/18/2021 3/10/2021 3/10/2021 Breakthrough was first positive

3 Pfizer 1/29/2021 2/12/2021 3/15/2021 3/15/2021 Breakthrough was first positive

1 Moderna 2/24/2021 3/10/2021 3/17/2021 3/17/2021 Breakthrough was first positive

9 Pfizer 1/27/2021 2/10/2021 3/18/2021 3/18/2021 Breakthrough was first positive

3 Moderna 2/26/2021 3/12/2021 3/20/2021 3/20/2021 Breakthrough was first positive

0 Moderna 3/5/2021 3/19/2021 3/20/2021 3/20/2021 Breakthrough was first positive

3 Moderna 2/26/2021 3/12/2021 3/21/2021 3/21/2021 Breakthrough was first positive

0 Moderna 2/23/2021 3/9/2021 3/22/2021 3/22/2021 Breakthrough was first positive

Breakthrough COVID Infections - CDCR Patients

Data Page 1 of 26 Ex. A - Breakthrough Infections 8.18.2021.xlsx

Case 4:01-cv-01351-JST   Document 3670-1   Filed 09/10/21   Page 8 of 33



0 Pfizer 1/21/2021 2/4/2021 3/22/2021 3/22/2021 Breakthrough was first positive

13 Moderna 1/25/2021 2/8/2021 3/23/2021 3/23/2021 Breakthrough was first positive

3 Moderna 1/25/2021 2/8/2021 3/23/2021 3/23/2021 Breakthrough was first positive

3 Moderna 2/24/2021 3/10/2021 3/24/2021 3/24/2021 Breakthrough was first positive

0 Moderna 3/3/2021 3/17/2021 3/24/2021 3/24/2021 Breakthrough was first positive

6 Pfizer 2/12/2021 2/26/2021 3/25/2021 3/25/2021 Breakthrough was first positive

5 Moderna 1/25/2021 2/8/2021 3/26/2021 3/26/2021 Breakthrough was first positive

7 Moderna 2/11/2021 2/25/2021 3/26/2021 3/26/2021 Breakthrough was first positive

2 Moderna 3/2/2021 3/16/2021 3/26/2021 3/26/2021 Breakthrough was first positive

9 Moderna 2/11/2021 2/25/2021 3/26/2021 3/26/2021 Breakthrough was first positive

2 Moderna 3/2/2021 3/16/2021 3/26/2021 3/26/2021 Breakthrough was first positive

13 Pfizer 2/25/2021 3/11/2021 12/16/2020 3/26/2021
Breakthrough positive was at 
least 90 days after first positive

2 Moderna 2/16/2021 3/2/2021 3/26/2021 3/26/2021 Breakthrough was first positive

2 Moderna 3/2/2021 3/16/2021 3/27/2021 3/27/2021 Breakthrough was first positive

1 Pfizer 2/23/2021 3/9/2021 3/30/2021 3/30/2021 Breakthrough was first positive

2 Pfizer 2/1/2021 2/15/2021 12/29/2020 3/30/2021
Breakthrough positive was at 
least 90 days after first positive

Data Page 2 of 26 Ex. A - Breakthrough Infections 8.18.2021.xlsx
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7 Moderna 2/1/2021 2/15/2021 3/31/2021 3/31/2021 Breakthrough was first positive

0 Moderna 1/30/2021 2/13/2021 3/31/2021 3/31/2021 Breakthrough was first positive

2 Moderna 3/15/2021 3/29/2021 12/28/2020 4/2/2021
Breakthrough positive was at 
least 90 days after first positive

1 Moderna 3/18/2021 4/1/2021 12/10/2020 4/5/2021
Breakthrough positive was at 
least 90 days after first positive

2 Pfizer 3/17/2021 3/31/2021 1/5/2021 4/6/2021
Breakthrough positive was at 
least 90 days after first positive

3 Pfizer 3/3/2021 3/17/2021 12/22/2020 4/6/2021
Breakthrough positive was at 
least 90 days after first positive

1 Moderna 3/5/2021 3/19/2021 4/7/2021 4/7/2021 Breakthrough was first positive

6 Pfizer 2/26/2021 3/12/2021 12/17/2020 4/8/2021
Breakthrough positive was at 
least 90 days after first positive

2 Pfizer 2/17/2021 3/3/2021 4/9/2021 4/9/2021 Breakthrough was first positive

1 Moderna 3/4/2021 3/18/2021 4/13/2021 4/13/2021 Breakthrough was first positive

4 Moderna 3/11/2021 3/25/2021 8/11/2020 4/14/2021
Breakthrough positive was at 
least 90 days after first positive

1 Moderna 3/16/2021 3/30/2021 12/31/2020 4/14/2021
Breakthrough positive was at 
least 90 days after first positive

2 Pfizer 1/29/2021 2/12/2021 4/15/2021 4/15/2021 Breakthrough was first positive

Data Page 3 of 26 Ex. A - Breakthrough Infections 8.18.2021.xlsx
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9 Moderna 3/16/2021 3/30/2021 11/16/2020 4/17/2021
Breakthrough positive was at 
least 90 days after first positive

0 Janssen 4/1/2021 4/15/2021 12/21/2020 4/17/2021
Breakthrough positive was at 
least 90 days after first positive

0 Moderna 4/5/2021 4/19/2021 1/5/2021 4/19/2021
Breakthrough positive was at 
least 90 days after first positive

10 Pfizer 2/26/2021 3/12/2021 12/23/2020 4/20/2021
Breakthrough positive was at 
least 90 days after first positive

2 Moderna 3/2/2021 3/16/2021 4/21/2021 4/21/2021 Breakthrough was first positive

0 Pfizer 4/7/2021 4/21/2021 12/18/2020 4/21/2021
Breakthrough positive was at 
least 90 days after first positive

2 Moderna 3/3/2021 3/17/2021 4/21/2021 4/21/2021 Breakthrough was first positive

3 Pfizer 2/27/2021 3/13/2021 4/22/2021 4/22/2021 Breakthrough was first positive

0 Moderna 3/1/2021 3/15/2021 4/23/2021 4/23/2021 Breakthrough was first positive

0 Moderna 3/26/2021 4/9/2021 4/23/2021 4/23/2021 Breakthrough was first positive

7 Pfizer 2/9/2021 2/23/2021 12/12/2020 4/23/2021
Breakthrough positive was at 
least 90 days after first positive

9 Moderna 2/24/2021 3/10/2021 1/25/2021 4/28/2021
Breakthrough positive was at 
least 90 days after first positive

8 Pfizer 1/18/2021 2/1/2021 4/29/2021 4/29/2021 Breakthrough was first positive
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7 Janssen 4/9/2021 4/23/2021 12/3/2020 4/30/2021
Breakthrough positive was at 
least 90 days after first positive

7 Moderna 3/19/2021 4/2/2021 12/18/2020 5/1/2021
Breakthrough positive was at 
least 90 days after first positive

4 Pfizer 3/12/2021 3/26/2021 12/4/2020 5/1/2021
Breakthrough positive was at 
least 90 days after first positive

1 Moderna 3/18/2021 4/1/2021 5/4/2021 5/4/2021 Breakthrough was first positive

0 Pfizer 3/19/2021 4/2/2021 12/22/2020 5/5/2021
Breakthrough positive was at 
least 90 days after first positive

10 Pfizer 2/26/2021 3/12/2021 12/23/2020 5/10/2021
Breakthrough positive was at 
least 90 days after first positive Yes 9 Days

3 Pfizer 2/12/2021 2/26/2021 5/10/2021 5/10/2021 Breakthrough was first positive

8 Moderna 3/8/2021 3/22/2021 12/30/2020 5/18/2021
Breakthrough positive was at 
least 90 days after first positive

8 Moderna 3/16/2021 3/30/2021 11/30/2020 5/23/2021
Breakthrough positive was at 
least 90 days after first positive

4 Moderna 2/25/2021 3/11/2021 5/27/2021 5/27/2021 Breakthrough was first positive

4 Moderna 2/25/2021 3/11/2021 5/27/2021 5/27/2021 Breakthrough was first positive

0 Moderna 3/3/2021 3/17/2021 5/27/2021 5/27/2021 Breakthrough was first positive

3 Moderna 2/25/2021 3/11/2021 5/28/2021 5/28/2021 Breakthrough was first positive
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7 Moderna 2/22/2021 3/8/2021 6/1/2021 6/1/2021 Breakthrough was first positive

13 Moderna 2/23/2021 3/9/2021 6/1/2021 6/1/2021 Breakthrough was first positive

3 Pfizer 2/17/2021 3/3/2021 6/1/2021 6/1/2021 Breakthrough was first positive

3 Moderna 2/25/2021 3/11/2021 6/1/2021 6/1/2021 Breakthrough was first positive

0 Moderna 3/3/2021 3/17/2021 6/1/2021 6/1/2021 Breakthrough was first positive

1 Moderna 3/12/2021 3/26/2021 6/1/2021 6/1/2021 Breakthrough was first positive

1 Pfizer 1/25/2021 2/8/2021 6/1/2021 6/1/2021 Breakthrough was first positive

0 Moderna 3/12/2021 3/26/2021 6/1/2021 6/1/2021 Breakthrough was first positive

0 Moderna 3/12/2021 3/26/2021 6/1/2021 6/1/2021 Breakthrough was first positive

2 Moderna 3/22/2021 4/5/2021 6/3/2021 6/3/2021 Breakthrough was first positive

2 Moderna 3/23/2021 4/6/2021 1/7/2021 6/3/2021
Breakthrough positive was at 
least 90 days after first positive

2 Pfizer 2/27/2021 3/13/2021 6/4/2021 6/4/2021 Breakthrough was first positive

0 Moderna 3/11/2021 3/25/2021 6/4/2021 6/4/2021 Breakthrough was first positive

2 Pfizer 2/26/2021 3/12/2021 6/4/2021 6/4/2021 Breakthrough was first positive

1 Pfizer 2/27/2021 3/13/2021 6/4/2021 6/4/2021 Breakthrough was first positive

6 Moderna 2/17/2021 3/3/2021 6/4/2021 6/4/2021 Breakthrough was first positive
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0 Moderna 5/1/2021 5/15/2021 6/4/2021 6/4/2021 Breakthrough was first positive

0 Moderna 3/11/2021 3/25/2021 6/4/2021 6/4/2021 Breakthrough was first positive

13 Moderna 2/17/2021 3/3/2021 6/8/2021 6/8/2021 Breakthrough was first positive

6 Pfizer 3/29/2021 4/12/2021 12/8/2020 6/8/2021
Breakthrough positive was at 
least 90 days after first positive

3 Moderna 2/17/2021 3/3/2021 6/8/2021 6/8/2021 Breakthrough was first positive

1 Pfizer 1/25/2021 2/8/2021 6/8/2021 6/8/2021 Breakthrough was first positive

8 Moderna 2/17/2021 3/3/2021 6/8/2021 6/8/2021 Breakthrough was first positive

2 Pfizer 2/26/2021 3/12/2021 6/8/2021 6/8/2021 Breakthrough was first positive

2 Pfizer 2/26/2021 3/12/2021 6/8/2021 6/8/2021 Breakthrough was first positive

1 Pfizer 2/27/2021 3/13/2021 6/8/2021 6/8/2021 Breakthrough was first positive

11 Pfizer 1/26/2021 2/9/2021 6/9/2021 6/9/2021 Breakthrough was first positive

6 Moderna 3/17/2021 3/31/2021 8/27/2020 6/10/2021
Breakthrough positive was at 
least 90 days after first positive

16 Pfizer 1/26/2021 2/9/2021 2/2/2021 6/11/2021
Breakthrough positive was at 
least 90 days after first positive

2 Pfizer 2/27/2021 3/13/2021 6/11/2021 6/11/2021 Breakthrough was first positive

3 Moderna 5/7/2021 5/21/2021 7/15/2020 6/12/2021
Breakthrough positive was at 
least 90 days after first positive
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7 Pfizer 3/11/2021 3/25/2021 12/12/2020 6/14/2021
Breakthrough positive was at 
least 90 days after first positive

0 Pfizer 2/27/2021 3/13/2021 6/16/2021 6/16/2021 Breakthrough was first positive

1 Janssen 3/15/2021 3/29/2021 6/17/2021 6/17/2021 Breakthrough was first positive

1 Janssen 3/15/2021 3/29/2021 6/18/2021 6/18/2021 Breakthrough was first positive

4 Janssen 5/20/2021 6/3/2021 11/6/2020 6/18/2021
Breakthrough positive was at 
least 90 days after first positive

8 Moderna 2/16/2021 3/2/2021 6/21/2021 6/21/2021 Breakthrough was first positive

0 Janssen 5/5/2021 5/19/2021 6/22/2021 6/22/2021 Breakthrough was first positive

0 Janssen 3/17/2021 3/31/2021 6/23/2021 6/23/2021 Breakthrough was first positive

0 Janssen 5/1/2021 5/15/2021 6/23/2021 6/23/2021 Breakthrough was first positive

0 Moderna 6/10/2021 6/24/2021 6/24/2021 6/24/2021 Breakthrough was first positive

14 Moderna 2/16/2021 3/2/2021 6/25/2021 6/25/2021 Breakthrough was first positive

4 Pfizer 2/17/2021 3/3/2021 6/25/2021 6/25/2021 Breakthrough was first positive

0 Pfizer 2/24/2021 3/10/2021 6/27/2021 6/27/2021 Breakthrough was first positive

4 Moderna 3/9/2021 3/23/2021 9/25/2020 6/29/2021
Breakthrough positive was at 
least 90 days after first positive

1 Janssen 4/12/2021 4/26/2021 12/1/2020 6/30/2021
Breakthrough positive was at 
least 90 days after first positive
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0 Moderna 5/25/2021 6/8/2021 6/30/2021 6/30/2021 Breakthrough was first positive

0 Moderna 3/4/2021 3/18/2021 7/4/2021 7/4/2021 Breakthrough was first positive

0 Moderna 3/3/2021 3/17/2021 7/4/2021 7/4/2021 Breakthrough was first positive

1 Moderna 3/3/2021 3/17/2021 7/12/2021 7/12/2021 Breakthrough was first positive

10 Moderna 1/26/2021 2/9/2021 7/16/2021 7/16/2021 Breakthrough was first positive

0 Moderna 5/5/2021 5/19/2021 12/16/2020 7/16/2021
Breakthrough positive was at 
least 90 days after first positive

10 Moderna 2/16/2021 3/2/2021 7/18/2021 7/18/2021 Breakthrough was first positive

0 Janssen 6/3/2021 6/17/2021 7/18/2021 7/18/2021 Breakthrough was first positive

1 Moderna 3/26/2021 4/9/2021 7/19/2021 7/19/2021 Breakthrough was first positive

0 Janssen 3/16/2021 3/30/2021 7/19/2021 7/19/2021 Breakthrough was first positive

13 Pfizer 1/13/2021 1/27/2021 7/20/2021 7/20/2021 Breakthrough was first positive

0 Pfizer 4/19/2021 5/3/2021 7/21/2021 7/21/2021 Breakthrough was first positive

1 Moderna 3/5/2021 3/19/2021 7/21/2021 7/21/2021 Breakthrough was first positive

0 Moderna 3/5/2021 3/19/2021 7/21/2021 7/21/2021 Breakthrough was first positive

14 Pfizer 2/2/2021 2/16/2021 12/24/2020 7/21/2021
Breakthrough positive was at 
least 90 days after first positive
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4 Moderna 5/4/2021 5/18/2021 11/30/2020 7/21/2021
Breakthrough positive was at 
least 90 days after first positive

0 Janssen 3/24/2021 4/7/2021 7/21/2021 7/21/2021 Breakthrough was first positive

1 Janssen 5/19/2021 6/2/2021 7/21/2021 7/21/2021 Breakthrough was first positive

13 Moderna 3/8/2021 3/22/2021 11/12/2020 7/22/2021
Breakthrough positive was at 
least 90 days after first positive

3 Janssen 3/17/2021 3/31/2021 7/22/2021 7/22/2021 Breakthrough was first positive

0 Moderna 4/26/2021 5/10/2021 12/28/2020 7/22/2021
Breakthrough positive was at 
least 90 days after first positive

0 Janssen 6/17/2021 7/1/2021 7/22/2021 7/22/2021 Breakthrough was first positive

0 Moderna 3/16/2021 3/30/2021 7/22/2021 7/22/2021 Breakthrough was first positive

0 Moderna 3/2/2021 3/16/2021 7/22/2021 7/22/2021 Breakthrough was first positive

0 Pfizer 4/29/2021 5/13/2021 7/22/2021 7/22/2021 Breakthrough was first positive

1 Janssen 6/19/2021 7/3/2021 7/22/2021 7/22/2021 Breakthrough was first positive

10 Moderna 2/11/2021 2/25/2021 7/23/2021 7/23/2021 Breakthrough was first positive

1 Janssen 3/16/2021 3/30/2021 7/23/2021 7/23/2021 Breakthrough was first positive

2 Pfizer 3/18/2021 4/1/2021 12/7/2020 7/23/2021
Breakthrough positive was at 
least 90 days after first positive

2 Moderna 2/1/2021 2/15/2021 7/23/2021 7/23/2021 Breakthrough was first positive
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1 Moderna 3/26/2021 4/9/2021 7/23/2021 7/23/2021 Breakthrough was first positive

0 Moderna 3/8/2021 3/22/2021 7/24/2021 7/24/2021 Breakthrough was first positive

1 Moderna 3/1/2021 3/15/2021 7/25/2021 7/25/2021 Breakthrough was first positive

1 Janssen 4/2/2021 4/16/2021 7/25/2021 7/25/2021 Breakthrough was first positive

0 Janssen 3/29/2021 4/12/2021 7/25/2021 7/25/2021 Breakthrough was first positive

0 Moderna 3/23/2021 4/6/2021 7/26/2021 7/26/2021 Breakthrough was first positive

3 Moderna 2/22/2021 3/8/2021 7/26/2021 7/26/2021 Breakthrough was first positive

0 Moderna 3/2/2021 3/16/2021 7/26/2021 7/26/2021 Breakthrough was first positive

3 Moderna 2/17/2021 3/3/2021 7/26/2021 7/26/2021 Breakthrough was first positive

0 Janssen 5/29/2021 6/12/2021 7/26/2021 7/26/2021 Breakthrough was first positive

0 Moderna 2/25/2021 3/11/2021 7/26/2021 7/26/2021 Breakthrough was first positive

1 Moderna 5/6/2021 5/20/2021 7/26/2021 7/26/2021 Breakthrough was first positive

0 Moderna 3/4/2021 3/18/2021 7/26/2021 7/26/2021 Breakthrough was first positive

1 Janssen 3/11/2021 3/25/2021 7/26/2021 7/26/2021 Breakthrough was first positive

1 Janssen 4/6/2021 4/20/2021 7/26/2021 7/26/2021 Breakthrough was first positive

0 Janssen 7/8/2021 7/22/2021 7/26/2021 7/26/2021 Breakthrough was first positive

1 Janssen 3/19/2021 4/2/2021 7/26/2021 7/26/2021 Breakthrough was first positive
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0 Moderna 3/3/2021 3/17/2021 7/26/2021 7/26/2021 Breakthrough was first positive

0 Moderna 3/23/2021 4/6/2021 12/3/2020 7/26/2021
Breakthrough positive was at 
least 90 days after first positive

0 Moderna 3/17/2021 3/31/2021 12/28/2020 7/26/2021
Breakthrough positive was at 
least 90 days after first positive

0 Janssen 5/21/2021 6/4/2021 7/26/2021 7/26/2021 Breakthrough was first positive

0 Janssen 6/18/2021 7/2/2021 7/26/2021 7/26/2021 Breakthrough was first positive

1 Janssen 3/22/2021 4/5/2021 7/26/2021 7/26/2021 Breakthrough was first positive

1 Moderna 4/27/2021 5/11/2021 1/12/2021 7/27/2021
Breakthrough positive was at 
least 90 days after first positive

1 Pfizer 2/23/2021 3/9/2021 7/27/2021 7/27/2021 Breakthrough was first positive

0 Pfizer 2/26/2021 3/12/2021 7/27/2021 7/27/2021 Breakthrough was first positive

1 Moderna 3/17/2021 3/31/2021 12/16/2020 7/27/2021
Breakthrough positive was at 
least 90 days after first positive

0 Janssen 6/15/2021 6/29/2021 7/28/2021 7/28/2021 Breakthrough was first positive

0 Moderna 4/21/2021 5/5/2021 1/19/2021 7/28/2021
Breakthrough positive was at 
least 90 days after first positive

1 Janssen 3/31/2021 4/14/2021 7/28/2021 7/28/2021 Breakthrough was first positive

3 Moderna 7/9/2021 7/23/2021 7/28/2021 7/28/2021 Breakthrough was first positive
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0 Moderna 3/3/2021 3/17/2021 7/28/2021 7/28/2021 Breakthrough was first positive

0 Moderna 6/10/2021 6/24/2021 7/28/2021 7/28/2021 Breakthrough was first positive

0 Janssen 3/1/2021 3/15/2021 7/28/2021 7/28/2021 Breakthrough was first positive

1 Janssen 6/23/2021 7/7/2021 7/28/2021 7/28/2021 Breakthrough was first positive

0 Janssen 3/31/2021 4/14/2021 7/28/2021 7/28/2021 Breakthrough was first positive

0 Moderna 3/4/2021 3/18/2021 7/29/2021 7/29/2021 Breakthrough was first positive

0 Moderna 3/3/2021 3/17/2021 7/29/2021 7/29/2021 Breakthrough was first positive

0 Moderna 3/3/2021 3/17/2021 7/29/2021 7/29/2021 Breakthrough was first positive

0 Moderna 7/5/2021 7/19/2021 7/29/2021 7/29/2021 Breakthrough was first positive

0 Janssen 4/2/2021 4/16/2021 7/29/2021 7/29/2021 Breakthrough was first positive

1 Moderna 3/3/2021 3/17/2021 7/29/2021 7/29/2021 Breakthrough was first positive

0 Janssen 7/13/2021 7/27/2021 7/29/2021 7/29/2021 Breakthrough was first positive

1 Moderna 4/28/2021 5/12/2021 7/30/2021 7/30/2021 Breakthrough was first positive

2 Moderna 2/22/2021 3/8/2021 7/30/2021 7/30/2021 Breakthrough was first positive

5 Moderna 2/17/2021 3/3/2021 7/30/2021 7/30/2021 Breakthrough was first positive

2 Moderna 2/8/2021 2/22/2021 7/30/2021 7/30/2021 Breakthrough was first positive

0 Moderna 3/3/2021 3/17/2021 7/30/2021 7/30/2021 Breakthrough was first positive
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0 Moderna 4/22/2021 5/6/2021 12/8/2020 7/30/2021
Breakthrough positive was at 
least 90 days after first positive

0 Moderna 3/5/2021 3/19/2021 7/30/2021 7/30/2021 Breakthrough was first positive

1 Janssen 6/30/2021 7/14/2021 7/30/2021 7/30/2021 Breakthrough was first positive

0 Janssen 4/6/2021 4/20/2021 7/30/2021 7/30/2021 Breakthrough was first positive

0 Moderna 2/25/2021 3/11/2021 7/30/2021 7/30/2021 Breakthrough was first positive

1 Moderna 3/16/2021 3/30/2021 12/11/2020 7/30/2021
Breakthrough positive was at 
least 90 days after first positive

0 Janssen 6/30/2021 7/14/2021 7/30/2021 7/30/2021 Breakthrough was first positive

0 Moderna 3/26/2021 4/9/2021 7/30/2021 7/30/2021 Breakthrough was first positive

1 Moderna 2/26/2021 3/12/2021 7/30/2021 7/30/2021 Breakthrough was first positive

0 Moderna 3/4/2021 3/18/2021 7/30/2021 7/30/2021 Breakthrough was first positive

0 Moderna 4/28/2021 5/12/2021 12/21/2020 7/30/2021
Breakthrough positive was at 
least 90 days after first positive

1 Janssen 3/22/2021 4/5/2021 7/30/2021 7/30/2021 Breakthrough was first positive

0 Moderna 3/4/2021 3/18/2021 7/30/2021 7/30/2021 Breakthrough was first positive

0 Moderna 3/16/2021 3/30/2021 7/30/2021 7/30/2021 Breakthrough was first positive

0 Moderna 3/8/2021 3/22/2021 7/30/2021 7/30/2021 Breakthrough was first positive
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1 Pfizer 4/9/2021 4/23/2021 7/30/2021 7/30/2021 Breakthrough was first positive

0 Janssen 4/7/2021 4/21/2021 7/30/2021 7/30/2021 Breakthrough was first positive

0 Moderna 6/7/2021 6/21/2021 7/30/2021 7/30/2021 Breakthrough was first positive

1 Janssen 6/16/2021 6/30/2021 7/31/2021 7/31/2021 Breakthrough was first positive

1 Moderna 3/2/2021 3/16/2021 8/2/2021 8/2/2021 Breakthrough was first positive

1 Moderna 3/3/2021 3/17/2021 8/2/2021 8/2/2021 Breakthrough was first positive

1 Moderna 3/12/2021 3/26/2021 8/2/2021 8/2/2021 Breakthrough was first positive

1 Moderna 3/12/2021 3/26/2021 8/2/2021 8/2/2021 Breakthrough was first positive

0 Moderna 3/4/2021 3/18/2021 8/2/2021 8/2/2021 Breakthrough was first positive

2 Moderna 3/11/2021 3/25/2021 8/3/2021 8/3/2021 Breakthrough was first positive

1 Moderna 3/1/2021 3/15/2021 8/3/2021 8/3/2021 Breakthrough was first positive

2 Janssen 4/12/2021 4/26/2021 8/3/2021 8/3/2021 Breakthrough was first positive

1 Moderna 4/9/2021 4/23/2021 8/3/2021 8/3/2021 Breakthrough was first positive

0 Janssen 3/19/2021 4/2/2021 8/3/2021 8/3/2021 Breakthrough was first positive

1 Janssen 3/25/2021 4/8/2021 8/3/2021 8/3/2021 Breakthrough was first positive

1 Moderna 3/4/2021 3/18/2021 8/3/2021 8/3/2021 Breakthrough was first positive

0 Moderna 3/11/2021 3/25/2021 8/3/2021 8/3/2021 Breakthrough was first positive
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1 Moderna 3/5/2021 3/19/2021 8/3/2021 8/3/2021 Breakthrough was first positive

1 Moderna 3/6/2021 3/20/2021 8/3/2021 8/3/2021 Breakthrough was first positive

1 Pfizer 4/8/2021 4/22/2021 11/10/2020 8/3/2021
Breakthrough positive was at 
least 90 days after first positive

1 Janssen 4/9/2021 4/23/2021 8/3/2021 8/3/2021 Breakthrough was first positive

1 Moderna 3/4/2021 3/18/2021 8/3/2021 8/3/2021 Breakthrough was first positive

1 Moderna 3/4/2021 3/18/2021 8/3/2021 8/3/2021 Breakthrough was first positive

1 Moderna 5/7/2021 5/21/2021 8/3/2021 8/3/2021 Breakthrough was first positive

1 Moderna 5/20/2021 6/3/2021 8/3/2021 8/3/2021 Breakthrough was first positive

0 Moderna 3/5/2021 3/19/2021 8/3/2021 8/3/2021 Breakthrough was first positive

0 Moderna 4/13/2021 4/27/2021 8/3/2021 8/3/2021 Breakthrough was first positive

0 Janssen 4/7/2021 4/21/2021 8/3/2021 8/3/2021 Breakthrough was first positive

0 Pfizer 5/6/2021 5/20/2021 8/3/2021 8/3/2021 Breakthrough was first positive

0 Moderna 3/1/2021 3/15/2021 8/4/2021 8/4/2021 Breakthrough was first positive

0 Moderna 3/4/2021 3/18/2021 8/4/2021 8/4/2021 Breakthrough was first positive

0 Janssen 7/9/2021 7/23/2021 11/30/2020 8/4/2021
Breakthrough positive was at 
least 90 days after first positive
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1 Moderna 4/20/2021 5/4/2021 12/9/2020 8/4/2021
Breakthrough positive was at 
least 90 days after first positive

11 Moderna 4/13/2021 4/27/2021 10/23/2020 8/4/2021
Breakthrough positive was at 
least 90 days after first positive

0 Moderna 3/3/2021 3/17/2021 8/5/2021 8/5/2021 Breakthrough was first positive

0 Moderna 3/3/2021 3/17/2021 8/5/2021 8/5/2021 Breakthrough was first positive

0 Moderna 3/3/2021 3/17/2021 8/6/2021 8/6/2021 Breakthrough was first positive

0 Moderna 3/17/2021 3/31/2021 8/6/2021 8/6/2021 Breakthrough was first positive

0 Janssen 6/29/2021 7/13/2021 8/6/2021 8/6/2021 Breakthrough was first positive

0 Moderna 3/5/2021 3/19/2021 8/6/2021 8/6/2021 Breakthrough was first positive

3 Moderna 2/27/2021 3/13/2021 8/6/2021 8/6/2021 Breakthrough was first positive

1 Moderna 2/28/2021 3/14/2021 8/6/2021 8/6/2021 Breakthrough was first positive

2 Janssen 3/25/2021 4/8/2021 8/6/2021 8/6/2021 Breakthrough was first positive

1 Moderna 3/2/2021 3/16/2021 8/6/2021 8/6/2021 Breakthrough was first positive

2 Moderna 4/11/2021 4/25/2021 8/6/2021 8/6/2021 Breakthrough was first positive

6 Moderna 2/19/2021 3/5/2021 8/7/2021 8/7/2021 Breakthrough was first positive

0 Moderna 3/1/2021 3/15/2021 8/7/2021 8/7/2021 Breakthrough was first positive
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12 Moderna 4/27/2021 5/11/2021 8/7/2021 8/7/2021 Breakthrough was first positive Yes

13 days 
(patient 
died during 
this 
hospitalizati
on)

1 Moderna 3/8/2021 3/22/2021 8/8/2021 8/8/2021 Breakthrough was first positive

0 Janssen 3/25/2021 4/8/2021 11/10/2020 8/9/2021
Breakthrough positive was at 
least 90 days after first positive

3 Moderna 4/30/2021 5/14/2021 5/28/2020 8/9/2021
Breakthrough positive was at 
least 90 days after first positive

1 Moderna 3/11/2021 3/25/2021 8/9/2021 8/9/2021 Breakthrough was first positive

0 Moderna 4/21/2021 5/5/2021 9/21/2020 8/9/2021
Breakthrough positive was at 
least 90 days after first positive

0 Moderna 3/3/2021 3/17/2021 8/9/2021 8/9/2021 Breakthrough was first positive

0 Pfizer 3/5/2021 3/19/2021 8/9/2021 8/9/2021 Breakthrough was first positive

1 Janssen 4/8/2021 4/22/2021 8/9/2021 8/9/2021 Breakthrough was first positive

9 Moderna 4/23/2021 5/7/2021 8/10/2021 8/10/2021 Breakthrough was first positive Yes 2 Days

0 Moderna 5/5/2021 5/19/2021 8/10/2021 8/10/2021 Breakthrough was first positive

1 Moderna 3/3/2021 3/17/2021 8/10/2021 8/10/2021 Breakthrough was first positive

1 Moderna 3/11/2021 3/25/2021 8/10/2021 8/10/2021 Breakthrough was first positive
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0 Moderna 3/3/2021 3/17/2021 8/10/2021 8/10/2021 Breakthrough was first positive

3 Moderna 3/3/2021 3/17/2021 8/10/2021 8/10/2021 Breakthrough was first positive

1 Moderna 3/3/2021 3/17/2021 8/10/2021 8/10/2021 Breakthrough was first positive

0 Moderna 3/3/2021 3/17/2021 8/10/2021 8/10/2021 Breakthrough was first positive

1 Moderna 3/3/2021 3/17/2021 8/10/2021 8/10/2021 Breakthrough was first positive

0 Moderna 3/3/2021 3/17/2021 8/10/2021 8/10/2021 Breakthrough was first positive

1 Moderna 4/21/2021 5/5/2021 6/2/2020 8/11/2021
Breakthrough positive was at 
least 90 days after first positive

2 Moderna 4/22/2021 5/6/2021 7/14/2020 8/11/2021
Breakthrough positive was at 
least 90 days after first positive

3 Pfizer 3/3/2021 3/17/2021 8/11/2021 8/11/2021 Breakthrough was first positive

0 Pfizer 4/20/2021 5/4/2021 8/11/2021 8/11/2021 Breakthrough was first positive

1 Moderna 3/3/2021 3/17/2021 8/12/2021 8/12/2021 Breakthrough was first positive

0 Moderna 3/3/2021 3/17/2021 8/12/2021 8/12/2021 Breakthrough was first positive

0 Moderna 3/3/2021 3/17/2021 8/12/2021 8/12/2021 Breakthrough was first positive

0 Moderna 4/27/2021 5/11/2021 8/13/2021 8/13/2021 Breakthrough was first positive

0 Janssen 5/7/2021 5/21/2021 11/12/2020 8/13/2021
Breakthrough positive was at 
least 90 days after first positive
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0 Moderna 3/3/2021 3/17/2021 8/13/2021 8/13/2021 Breakthrough was first positive

1 Moderna 3/11/2021 3/25/2021 8/13/2021 8/13/2021 Breakthrough was first positive

0 Moderna 6/29/2021 7/13/2021 8/13/2021 8/13/2021 Breakthrough was first positive

6 Moderna 2/10/2021 2/24/2021 8/13/2021 8/13/2021 Breakthrough was first positive

1 Moderna 3/3/2021 3/17/2021 8/13/2021 8/13/2021 Breakthrough was first positive

0 Janssen 7/30/2021 8/13/2021 8/13/2021 8/13/2021 Breakthrough was first positive

0 Pfizer 5/21/2021 6/4/2021 8/13/2021 8/13/2021 Breakthrough was first positive

0 Janssen 5/17/2021 5/31/2021 8/13/2021 8/13/2021 Breakthrough was first positive

6 Moderna 2/16/2021 3/2/2021 8/14/2021 8/14/2021 Breakthrough was first positive

0 Moderna 3/2/2021 3/16/2021 8/14/2021 8/14/2021 Breakthrough was first positive

8 Moderna 2/19/2021 3/5/2021 8/15/2021 8/15/2021 Breakthrough was first positive

0 Moderna 3/2/2021 3/16/2021 8/16/2021 8/16/2021 Breakthrough was first positive

0 Moderna 3/3/2021 3/17/2021 8/16/2021 8/16/2021 Breakthrough was first positive

1 Moderna 2/27/2021 3/13/2021 8/16/2021 8/16/2021 Breakthrough was first positive

0 Moderna 3/9/2021 3/23/2021 8/17/2021 8/17/2021 Breakthrough was first positive

0 Janssen 3/24/2021 4/7/2021 8/17/2021 8/17/2021 Breakthrough was first positive

0 Moderna 4/13/2021 4/27/2021 8/17/2021 8/17/2021 Breakthrough was first positive
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0 Moderna 3/3/2021 3/17/2021 8/17/2021 8/17/2021 Breakthrough was first positive

3 Janssen 7/30/2021 8/13/2021 8/17/2021 8/17/2021 Breakthrough was first positive

0 Moderna 3/3/2021 3/17/2021 8/17/2021 8/17/2021 Breakthrough was first positive

2 Moderna 4/20/2021 5/4/2021 8/17/2021 8/17/2021 Breakthrough was first positive

0 Moderna 3/3/2021 3/17/2021 8/17/2021 8/17/2021 Breakthrough was first positive

0 Moderna 3/3/2021 3/17/2021 8/17/2021 8/17/2021 Breakthrough was first positive

2 Moderna 3/7/2021 3/21/2021 8/18/2021 8/18/2021 Breakthrough was first positive

0 Moderna 3/3/2021 3/17/2021 8/18/2021 8/18/2021 Breakthrough was first positive

1 Moderna 3/17/2021 3/31/2021 8/18/2021 8/18/2021 Breakthrough was first positive

6 Pfizer 1/21/2021 2/4/2021 8/18/2021 8/18/2021 Breakthrough was first positive

0 Janssen 7/23/2021 8/6/2021 8/18/2021 8/18/2021 Breakthrough was first positive

0 Moderna 3/25/2021 4/8/2021 8/18/2021 8/18/2021 Breakthrough was first positive

0 Moderna 3/12/2021 3/26/2021 8/19/2021 8/19/2021 Breakthrough was first positive

2 Janssen 5/5/2021 5/19/2021 8/19/2021 8/19/2021 Breakthrough was first positive

0 Janssen 6/17/2021 7/1/2021 8/19/2021 8/19/2021 Breakthrough was first positive

3 Moderna 3/4/2021 3/18/2021 8/19/2021 8/19/2021 Breakthrough was first positive

1 Moderna 3/4/2021 3/18/2021 8/19/2021 8/19/2021 Breakthrough was first positive
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0 Moderna 3/3/2021 3/17/2021 8/20/2021 8/20/2021 Breakthrough was first positive

2 Moderna 3/1/2021 3/15/2021 8/20/2021 8/20/2021 Breakthrough was first positive

0 Moderna 2/25/2021 3/11/2021 8/20/2021 8/20/2021 Breakthrough was first positive

1 Moderna 3/16/2021 3/30/2021 8/20/2021 8/20/2021 Breakthrough was first positive

1 Moderna 3/3/2021 3/17/2021 8/20/2021 8/20/2021 Breakthrough was first positive

0 Moderna 3/3/2021 3/17/2021 8/20/2021 8/20/2021 Breakthrough was first positive

2 Pfizer 3/12/2021 3/26/2021 12/22/2020 8/20/2021
Breakthrough positive was at 
least 90 days after first positive

1 Janssen 4/1/2021 4/15/2021 8/20/2021 8/20/2021 Breakthrough was first positive

3 Moderna 2/15/2021 3/1/2021 8/20/2021 8/20/2021 Breakthrough was first positive

1 Moderna 3/25/2021 4/8/2021 8/20/2021 8/20/2021 Breakthrough was first positive

3 Moderna 3/10/2021 3/24/2021 6/10/2020 8/20/2021
Breakthrough positive was at 
least 90 days after first positive

0 Moderna 3/4/2021 3/18/2021 8/20/2021 8/20/2021 Breakthrough was first positive

1 Moderna 3/9/2021 3/23/2021 8/21/2021 8/21/2021 Breakthrough was first positive

2 Janssen 6/9/2021 6/23/2021 8/21/2021 8/21/2021 Breakthrough was first positive

0 Moderna 3/2/2021 3/16/2021 8/22/2021 8/22/2021 Breakthrough was first positive

Data Page 22 of 26 Ex. A - Breakthrough Infections 8.18.2021.xlsx

Case 4:01-cv-01351-JST   Document 3670-1   Filed 09/10/21   Page 29 of 33



1 Moderna 5/17/2021 5/31/2021 9/23/2020 8/23/2021
Breakthrough positive was at 
least 90 days after first positive

1 Janssen 6/11/2021 6/25/2021 8/23/2021 8/23/2021 Breakthrough was first positive

2 Moderna 2/24/2021 3/10/2021 8/23/2021 8/23/2021 Breakthrough was first positive

4 Moderna 4/30/2021 5/14/2021 8/23/2021 8/23/2021 Breakthrough was first positive

0 Moderna 3/11/2021 3/25/2021 8/23/2021 8/23/2021 Breakthrough was first positive

0 Pfizer 3/22/2021 4/5/2021 1/5/2021 8/23/2021
Breakthrough positive was at 
least 90 days after first positive

1 Moderna 2/2/2021 2/16/2021 8/23/2021 8/23/2021 Breakthrough was first positive

0 Moderna 4/20/2021 5/4/2021 12/3/2020 8/23/2021
Breakthrough positive was at 
least 90 days after first positive

1 Moderna 3/3/2021 3/17/2021 8/24/2021 8/24/2021 Breakthrough was first positive

3 Moderna 4/27/2021 5/11/2021 11/26/2020 8/24/2021
Breakthrough positive was at 
least 90 days after first positive

0 Moderna 4/16/2021 4/30/2021 8/24/2021 8/24/2021 Breakthrough was first positive

9 Moderna 2/12/2021 2/26/2021 8/24/2021 8/24/2021 Breakthrough was first positive

1 Moderna 3/4/2021 3/18/2021 8/24/2021 8/24/2021 Breakthrough was first positive

0 Moderna 3/3/2021 3/17/2021 8/24/2021 8/24/2021 Breakthrough was first positive

1 Moderna 3/3/2021 3/17/2021 8/24/2021 8/24/2021 Breakthrough was first positive
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1 Moderna 2/28/2021 3/14/2021 8/24/2021 8/24/2021 Breakthrough was first positive

0 Moderna 3/11/2021 3/25/2021 8/24/2021 8/24/2021 Breakthrough was first positive

0 Janssen 5/6/2021 5/20/2021 8/24/2021 8/24/2021 Breakthrough was first positive

1 Moderna 3/4/2021 3/18/2021 8/24/2021 8/24/2021 Breakthrough was first positive

0 Janssen 6/10/2021 6/24/2021 8/24/2021 8/24/2021 Breakthrough was first positive

1 Moderna 3/3/2021 3/17/2021 8/24/2021 8/24/2021 Breakthrough was first positive

1 Janssen 4/9/2021 4/23/2021 8/24/2021 8/24/2021 Breakthrough was first positive

0 Moderna 4/26/2021 5/10/2021 8/12/2020 8/25/2021
Breakthrough positive was at 
least 90 days after first positive

1 Moderna 3/4/2021 3/18/2021 8/25/2021 8/25/2021 Breakthrough was first positive

0 Janssen 3/31/2021 4/14/2021 7/17/2020 8/25/2021
Breakthrough positive was at 
least 90 days after first positive

1 Moderna 4/23/2021 5/7/2021 12/20/2020 8/25/2021
Breakthrough positive was at 
least 90 days after first positive

10 Moderna 2/11/2021 2/25/2021 8/25/2021 8/25/2021 Breakthrough was first positive

0 Moderna 6/8/2021 6/22/2021 8/26/2021 8/26/2021 Breakthrough was first positive

0 Moderna 3/1/2021 3/15/2021 8/26/2021 8/26/2021 Breakthrough was first positive

0 Pfizer 2/27/2021 3/13/2021 8/27/2021 8/27/2021 Breakthrough was first positive
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0 Janssen 3/18/2021 4/1/2021 8/27/2021 8/27/2021 Breakthrough was first positive

4 Moderna 3/16/2021 3/30/2021 9/14/2020 8/27/2021
Breakthrough positive was at 
least 90 days after first positive

4 Moderna 2/27/2021 3/13/2021 8/27/2021 8/27/2021 Breakthrough was first positive

0 Moderna 3/5/2021 3/19/2021 8/28/2021 8/28/2021 Breakthrough was first positive

1 Moderna 3/4/2021 3/18/2021 8/28/2021 8/28/2021 Breakthrough was first positive

0 Moderna 3/2/2021 3/16/2021 8/28/2021 8/28/2021 Breakthrough was first positive

3 Moderna 3/3/2021 3/17/2021 8/28/2021 8/28/2021 Breakthrough was first positive

0 Moderna 3/3/2021 3/17/2021 8/28/2021 8/28/2021 Breakthrough was first positive

0 Janssen 4/7/2021 4/21/2021 8/28/2021 8/28/2021 Breakthrough was first positive

5 Pfizer 2/15/2021 3/1/2021 8/29/2021 8/29/2021 Breakthrough was first positive

5 Moderna 2/12/2021 2/26/2021 8/30/2021 8/30/2021 Breakthrough was first positive

0 Janssen 3/31/2021 4/14/2021 8/30/2021 8/30/2021 Breakthrough was first positive

1 Janssen 7/8/2021 7/22/2021 8/31/2021 8/31/2021 Breakthrough was first positive

3 Moderna 3/3/2021 3/17/2021 8/31/2021 8/31/2021 Breakthrough was first positive

0 Moderna 3/3/2021 3/17/2021 8/31/2021 8/31/2021 Breakthrough was first positive

0 Moderna 7/6/2021 7/20/2021 8/31/2021 8/31/2021 Breakthrough was first positive
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1 Moderna 3/3/2021 3/17/2021 8/31/2021 8/31/2021 Breakthrough was first positive

0 Moderna 3/4/2021 3/18/2021 8/31/2021 8/31/2021 Breakthrough was first positive

0 Moderna 3/15/2021 3/29/2021 8/31/2021 8/31/2021 Breakthrough was first positive

0 Janssen 7/30/2021 8/13/2021 8/31/2021 8/31/2021 Breakthrough was first positive

0 Pfizer 2/24/2021 3/10/2021 9/1/2021 9/1/2021 Breakthrough was first positive

3 Pfizer 2/8/2021 2/22/2021 1/6/2021 9/1/2021
Breakthrough positive was at 
least 90 days after first positive

1 Moderna 3/4/2021 3/18/2021 9/1/2021 9/1/2021 Breakthrough was first positive

0 Moderna 4/14/2021 4/28/2021 9/1/2021 9/1/2021 Breakthrough was first positive

0 Moderna 3/26/2021 4/9/2021 9/1/2021 9/1/2021 Breakthrough was first positive
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Reply Declaration of Tammatha Foss 

I declare, under penalty of perjury and pursuant to 28 U.S.C. § 1746, as follows: 

1. I am Tammatha Foss, Director, Corrections Services at California Correctional Health 
Care Services (CCHCS).  I was appointed to that role, which involves coordinating 
between the Receivership and CDCR, in November 2020.  Prior to November 2020, I 
worked at CDCR for twenty-four years in a variety of roles from corrections officer to 
acting warden. 

2. Every day, across all CDCR institutions, there are hundreds of employees working in 
areas to which they are not regularly assigned.  Each institution has relief officers with no 
permanent post who fill different vacancies from day to day, including substituting for 
other officers who are not working due to vacation, training, and sick leave.  Some are 
scheduled in advance and others are held in reserve for unanticipated vacancies.  For 
example, California State Prison, Solano has 102 such relief officers and Ironwood State 
Prison has 92 relief officers.  When the number of an institution’s relief officers is 
insufficient to meet the vacancies, or when officers have traded shifts, the need is met 
through having additional, non-relief officers work overtime.  Corrections officers 
working overtime typically do so in posts to which they are not permanently assigned.  

3. Staff are often temporarily assigned to medical facilities.  For example, not including 
Health Care Access escorts, at Ironwood State Prison, there were 193 shifts in clinics 
covered by correctional officers not regularly assigned to them in August 2021.  At 
California State Prison, Solano, in August 2021, there were 116 shifts in clinics covered 
by correctional officers not regularly assigned to them. 

4. Incarcerated persons who are housed in, and spend almost all their time in, areas not 
covered by the CDPH August 19 order mandating vaccination of staff in healthcare 
facilities integrated into correctional institutions, regularly come to clinics and have close 
contact there with staff and other incarcerated persons. 

5. Medical facilities and yards often share facilities with the entire institution, such as 
cafeterias, yards, and programming spaces.  Incarcerated persons residing in a medically 
focused area of an institution, when healthy enough to participate in activities, have 
contact with staff and incarcerated persons from other yards when in the yard, in 
classrooms, in transportation to off-site medical appointments, or in group health 
appointments such as Enhanced Outpatient Program (“EOP”) groups for mental health. 

6. Program modifications have been very disruptive from the beginning of the pandemic 
and remain so today.  For example, in August 2021 at Pelican Bay State Prison, due to 
COVID-19 outbreaks among incarcerated persons and staff shortages due to isolations 
and quarantines, Facility A and Facility B both had modified programming for all 31 
days, Facility D had modified programming for 17 days (Facility C and the Minimum 
Support Facility each did not have modified programming). 

7. If required to implement a mandatory vaccination policy for incarcerated persons, CDCR 
staff would begin with discussion of the mandate and further education about vaccination 
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