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Dear· 

Re: Armstrong v. Newsom: Plaintiffs' February 2025 Review of 
CDCR's Accountability System at the Six Prisons 
Our File No. 0581-03 

We write regarding our review of Defendants' system for holding staff 
accountable for misconduct. The enclosed report is based on our review of investigation 
and discipline files produced from CSP-Los Angeles County ("LAC"), California 
Institution for Women ("CIW"), R.J. Donovan Correctional Facility ("RJD"), California 
Substance Abuse Treatment Facility ("SATF"), CSP-Corcoran ("COR"), and Kem 
Valley State Prison ("KVSP") (collectively "Six Prisons"). Plaintiffs continue to find that 
investigations and discipline fail to comply with the Armstrong Comt Orders, as affirmed 
in relevant part by the Ninth Circuit, and with the RJD and Five Prisons Remedial Plans. 
See Dkts. 3059, 3060, 3217, 3218, 3393; Armstrong v. Newsom, 58 F.4th 1283, 1288 (9th 
Cir. 2023). 

Plaintiffs have again found substantial evidence that CDCR's accountability 
system is failing. For this rep01t, Plaintiffs analyzed half of all AIU cases for the six 
prisons in Q4 2024. 1 See AIU Table. Plaintiffs' analysis, which amounted to a review of 

1 Plaintiffs randomly selected half of the AIU cases produced for each prison in the Q4 
2024 production sent by Defendants for review. 
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181 randomly selected AIU cases, involved reviewing each case and placing the case in 
one of five categories depending on whether there was an accountability failure and, if so, 
which type. Plaintiffs' review found that CDCR's accountability system failed in 

more than 49.2% of cases. The categories are intended to capture the key ru·eas CDCR 
must improve in order to come into compliance with the Armstrong Court orders and the 
RJD and Five Prison Remedial Plans. In 30.4% of cases, Plaintiffs found that CDCR 
failed to conduct complete and unbiased investigations, making it impossible to 
determine whether staff misconduct occmTed. In 14.9% of cases, evidence showed that 
staff misconduct did occur, yet the allegation was not sustained. In 3 .9% of cases, CDCR 
sustained the allegation but the Hiring Authority did not issue appropriate discipline. The 
finding that approximately half of all cases failed to come into compliance with remedial 
plan requirements, when projected over CDCR's entire system, represents a colossal 
failure of accountability in hundreds of cases of alleged misconduct. 

The finding that the system is failing in approximately half of the cases is entirely 
consistent with two p1ior reviews conducted by Plaintiffs' counsel using the srune 
methodology. Specifically, Plaintiffs' November 2024 analysis of staff misconduct cases 
produced for KVSP Q3 2024 found that Defendants' accountability system failed in close 
to 50% of cases and Plaintiffs' April 2024 analysis of staff misconduct cases produced 
for LAC Q4 2023 found that the system failed in more than 55% of cases. 2

Plaintiffs' findings are also con-oborated by the Office of Inspector General 
("OIG") monthly "Case Block" reports for local inquiries and use of force reviews. In 
their most recent local inqui1y report, for December 2024, the OIG rated 46% of cases 
"poor" overall. The number of cases rated "poor" was even higher, 87% of cases, when 
the OIG monitored retroactively, suggesting that CDCR perf01ms much better in cases 
when they know the OIG is looking. See OIG Januruy 2025 Report at 1. The most recent 
monthly use of force "Case Block" review highlighted significant accountability concerns 
in six notable cases reviewed by the OIG. See OIG December 2024 UOF Rep01t at 1-4. 

2 See_, Additional Evidence of Accountabi�m Failures in Review of All 
Cases from KVSP Q3 2024 (December 10, 2024); _, Additional Evidence of 
Accountability System Failures in Review of All Cases from LAC Q4 2023 (April 24, 
2024). 
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Plaintiffs have discussed in their previous quruterly rep01ts how Defendants' 
system fails to hold staff accountable in three critical ways. First, investigators fail to 
collect relevant evidence, including video evidence, needed to evaluate an allegation. 
Investigative failures in these cases make it impossible to determine if misconduct 
occurred. Second, even when evidence shows misconduct occurred, Defendants 
frequently fail to sustain allegations of misconduct. Third, even when Defendants sustain 
an allegation, they often fail to impose appropriate discipline. Plaintiffs have identified 
these three types of accountability failures in dozens of cases spanning more than two 
yeru·s and all six prisons. This quarterly review quantifies the scope of accountability 
failures by type. The fact that Plaintiffs discovered that Defendants failed in 49.2% of 
cases does not mean that Defendants system worked in the remaining cases. Only in very 
few cases ( 6 cases) did the system work to hold staff accountable when evidence of 
misconduct existed. In other words, the true measure of any accountability system 
working is the number of cases where, when misconduct is evident, appropriate action 
was taken in response. This small number of cases in which CDCR's system worked 
stands in contrast to the 34 other cases where CDCR failed to sustain allegations or 
ensure appropriate discipline despite evidence of staff misconduct. 

The parties continue to negotiate improvements to the system to ensure 
Defendants' compliance with the Armstrong Court orders and RJD and Five Prison 
Remedial Plans. As Defendants are on the cusp of implementing the Centralized 
Allegation Resolution Unit (CARU), Plaintiffs are hopeful that CARU will improve 
appropriate and consistent disciplinruy decision-making, improve the timeliness of 
decisions, and improve the quality of investigations by identifying incomplete and biased 
investigations and sending those investigations back to investigators for further review. 
Plaintiffs' review continues to show that the largest categ01y of accountability failures 
involve incomplete and biased investigations. Defendants must take steps along the way 
- before imp01tant video evidence is destroyed - to identify incomplete and biased 
investigations and to remedy problems before cases reach the CARU. Plaintiffs will 
continue to monitor CDCR's accountability system to determine whether remedies such 
as CARU are having a significant impact.

Ill 

Ill 

Ill 

(4650218.2] 
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Plaintiffs' counsel looks f01ward to discussing these cases with Defendants in 
second quru1er 2025. We remain hopeful that the parties can continue to work on 
identifying and implementing remedies to the system to improve accountability for staff 
misconduct. 

By: 

(4650218.2] 

Sincerely, 

ROSEN BIEN 
GALVAN & GRUNFELD LLP 
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I. DEFENDANTS CONDUCTED BIASED AND INCOMPLETE 
INVESTIGATIONS AND IMPOSED INAPPROPRIATE AND 
INCONSISTENT DISCIPLINE 

The Remedial Plans and Court’s orders require that Defendants’ investigators 
conduct “comprehensive and unbiased investigations and ensure all relevant evidence is 
gathered and reviewed” and that Hiring Authorities impose appropriate and consistent 
discipline.  RJD Remedial Plan, § II.B; Five Prisons Remedial Plan, § II.B; see also Dkt. 
3060, ¶ 5.c; Dkt. 3218, ¶ 5.c. 

To evaluate Defendants compliance, Plaintiffs reviewed half of all AIU cases 
produced for each prison, or 181 randomly selected AIU cases,3 this quarter and found 
that Defendants’ accountability system failed in 89 of 181 cases (49.2%).  See AIU 
Table.  Specifically, Plaintiffs reviewed each case and placed each into one of five 
categories: 

Category Description % 

Category 1 No evidence of misconduct:  The investigator established that 
misconduct did not occur or exhausted reasonable investigative 
avenues or the complaint was so general that it likely should not 
have been treated as a staff complaint (e.g., allegations that “staff 
are generally disrespectful” resulting from the quarterly interview 
process).  

47.5% 

Category 2 Incomplete investigations:  The incompleteness of the 
investigation (e.g., failing to obtain available video evidence or to 
interview relevant witnesses) made it impossible to determine 
whether the alleged staff misconduct occurred. 

30.4% 

Category 3 Failure to sustain allegations:  The investigator provided enough 
evidence to the Hiring Authority to support sustaining an 
allegation of misconduct, but the Hiring Authority nevertheless 
failed to sustain the allegation. 

14.9% 

 
3 Plaintiffs reviewed a total of 189 randomly selected AIU cases, approximately 50% of 
AIU cases from each prison.  Out of that sample, five cases were duplicate allegations or 
otherwise were not intended to be staff misconduct complaints (see ; ; 

; ; ) and three cases had essential documents missing at the 
time the review was conducted that prevented Plaintiffs from analyzing the case (see 

; ; ).  Thus, these eight cases were excluded from the 
sample. 
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Category Description % 

Category 4  Failure to impose appropriate discipline:  The Hiring Authority 
sustained at least one allegation of staff misconduct, but imposed a 
penalty that was not appropriate for the misconduct and/or that 
was inconsistent with CDCR’s policies, including the Disciplinary 
Matrix. 

3.9% 

Category 5  Staff properly held accountable:  The Hiring Authority sustained 
one or more allegations of misconduct and imposed appropriate 
and consistent discipline. 

3.3% 

 TOTAL 100% 

 
As to each category, Plaintiffs’ counsel identified 30.4% of cases with incomplete 

investigations (Category 2), 14.9% of cases revealed evidence of misconduct but no 
violation was sustained (Category 3), and 3.9% of cases where misconduct was sustained 
but the action taken in response was inappropriate (Category 4).  In only 3.3% of cases 
did Plaintiffs agree that the accountability system worked to discover staff misconduct 
and to hold staff accountable (Category 5).  Although 47.5% of cases were not staff 
misconduct (Category 1), this does not equate to Defendants’ system necessarily working 
in half the cases, as the system has never appeared to be deficient in exonerating staff.  
Instead, breakdowns occur in discovering whether evidence of staff misconduct exists 
and, if so, taking appropriate action in response.  The true measure of whether 
Defendants’ system is working is whether, when there is evidence of staff misconduct, 
they hold staff accountable.  Plaintiffs found evidence that staff misconduct occurred in 
40 cases (categories 3, 4, and 5) and only six cases where the appropriate accountability 
action was taken (category 5). 

Plaintiffs have provided in greater detail below examples of cases that demonstrate 
the primary types of failures—failures to conduct a comprehensive and unbiased 
investigation (Category 2), failure to sustain allegations when there is evidence of 
misconduct (Category 3), and failure to issue appropriate discipline (Category 4).4     

 
4 Most but not all of the cases referenced below were included in the review of 189 cases 
and therefore also appear on the AIU Table.  
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On February 6, 2024, the COR Office of Grievance received a 602 written in 
Spanish by Mr.  alleging staff used excessive force against him on Friday, 
January 19 or Friday, January 26, 2024.  See 602 Log No. 516523 at 1-2.  CCII SPEC 

 translated the 602 but incorrectly listed the dates provided in the 
grievance as “Friday 19, 23.”  See Grievance Translation at 3.  A CST staff member, 

 conducted a clarifying interview with Mr.  on February 27, 
2024, during which time he apparently stated that the incident happened on Tuesday, 
January 23.  See Grievance Event at 5.  It is not clear from this interview how the date 
that was settled on came to be the date wrongly interpreted from the 602 as that was not a 
date he wrote in his 602 nor was it a Friday as he had alleged.  It is also not clear from the 
documentation whether this interview was conducted in English or Spanish.  

The AIU investigator, Lt.  proceeds with the investigation of an 
incident on January 23 and notes that “[a] review of Strategic Offender Management 
System (SOMS) indicated  was not involved in any incidents on 1/23/2024 
(Exhibit 5) and did not receive any rules violation reports (RVRs) (Exhibit 6).”  See 
Investigation Report (IR) at 3 (emphasis in original).  Exhibit 5 is a printout of an 
Incident Report Log by Offender filtered for Mr.   The report clearly shows an 
entry for an immediate use of force incident on January 26, 2024—one of the dates that 
Mr.  originally listed in his 602.  See Incident Report Log at 12.  Exhibit 6 is a 
Rules Violation Report for Mr.  that also clearly shows two RVRs for “Resisting 
Staff” and “Assault on Non-Prisoner” on January 26, 2024.  See RVR Log at 14.  
Mr.  also mentioned in both of his interviews that, on the day in question, staff used 
Narcan on him after he lost consciousness following a strike to the head.  See Grievance 
Event at 5; IR at 3.  Lt.  requested medical records for Mr.  and specified he 
was “looking for any notes indicating  received NARCAN on 1/23/2024.”  See 
Medical Records Request at 7.  Had the request not been so narrow, Lt.  would 
have seen that on January 26, medical staff used Narcan on Mr.   See Progress 
Note-Psych Tech (Jan. 26, 2024).  Finally, because the investigator failed to confirm the 
correct date in a timely manner, AVSS and BWC footage was lost to the 90-day retention 
period.  

Lt.  ended the investigation report stating, “Due to the lack of information 
provided in the grievance (Exhibit 2) and  failing to identify witnesses and/or 
names or a description of the subjects, no further investigation could be completed.  
Additionally, a date was not written on  grievance (Exhibit 2) to use as a starting 
point for an investigation.”  See IR at 4.  In reality, this case clearly demonstrates a lack 
of investigative rigor by the AIU investigator.  Given the seriousness of the allegation in 
this case, the investigator should have done which would have revealed that evidence 
already collected by the investigator suggested the incident occurred on a different date.  
Ultimately, investigative failures like those that occurred in this case perpetuate a lack of 
trust in the accountability system.   
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3. Category 4 - Failure to Impose Appropriate Discipline 

The section includes an egregious example of a case where misconduct was 
sustained but the discipline ultimately received was inappropriate. 

(a) RJD-  – AIU, Sustained (Level 9 reduced to Level 
8 by SPB) 

In this case, the Hiring Authority initially issued a Level 9 termination penalty to 
Sergeant  for lying during an AIU investigation into an allegation that he 
endangered a class member.  CDCR has found that Sergeant  violated policy on 
multiple occasions.  The Notice of Adverse Action in this case notes two prior adverse 
actions against him.  Further, when Sergeant  appealed his termination to the State 
Personnel Board (“SPB”), the action was consolidated with three additional pending 
adverse actions against him.9  At the SPB, CDCR settled for a demotion rather than 
termination.  CDCR’s explanation for reducing the punishment is contradicted by the 
evidence.  Unfortunately, this inappropriate settlement means that now, Officer  
despite a long pattern of disability-related and other misconduct, is in a position that 
ensures more, not less, contact with Armstrong class members, increasing the risk of 
future harm to class members and other incarcerated people.    

The underlying incident occurred on August 22, 2023.  On BWC, class member 
 approaches Sergeant  to ask why he was 

moved to a different housing unit for being on C-Status, when other people on C-Status 
remained in his prior unit.  See BWC at 12:11:15.  Mr.  declines to provide names 
of people who remain there when Sergeant  asks.  Id. at 12:11:35.  Sergeant 

 then loudly says, with other incarcerated people looking at him and in earshot, 
“Let me know who’s missing and I’ll go get em.”  Id. at 12:11:47.  Mr.  refuses 
again.  Sergeant  while walking past two incarcerated people, and with others in 
the area, says, “It sounds like you’re here for telling though.  All you’re, all you’re 
missing is a name.”  Id. at 12:11:58.  Mr.  filed a 602 the same day, alleging that 
Sergeant  endangered him by suggesting in front of other incarcerated people that 
he was a “snitch.”  See Grievance at 3. 

On December 1, 2023, the AIU investigator interviewed Sergeant   See 
AIU Report at 4.  Sergeant  reviewed the BWC footage with his counsel 
beforehand.  Id.  During the audio-recorded interview, as excerpted at length in the 
Notice of Adverse Action (see NOAA at 10-13), the AIU investigator gave Sergeant 

 multiple opportunities to explain what he meant when he said Mr.  was 

 
9 Sergeant  is a familiar name to Plaintiffs’ counsel.  Several class members filed 
credible declarations about Sergeant  misconduct during the staff misconduct 
litigation in 2020.   
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“here for telling” and specifically asked if Sergeant  was calling Mr.  a 
“snitch.”  Sergeant  denied calling or implying that Mr.  was a snitch.   

Sergeant  seemed to blame Mr.  for initiating the conversation in 
front of other people:  “He made that very clear and loud in front of whoever.  He didn’t 
come up to me in a confidential setting, uh so I was just having a conversation with him.  
That’s it.”  See NOAA at 11; AIU Interview at 23:51.  Sergeant  then claimed that 
he did not call Mr.  a “snitch” or “any term similar.”  Id. at 26:40.  When pressed 
about what he meant by saying Mr.  was “telling,” he essentially admitted he was 
calling him a snitch but again blamed the class member without taking responsibility for 
his own comments:  “So, I mean he was very loud and clear that he was uh trying to tell 
on somebody in front of all the population that was in front of, around us, uh and, like I 
said it’s very known it’s an SNY yard, inmates are known for telling on each other.”  Id. 
at 33:28.   

The Hiring Authority—the Chief Deputy Warden at Chuckawalla Valley State 
Prison—sustained multiple allegations against Sergeant  including for (1) 
discourtesy, (2) negligent endangerment of Mr.  and (3) making intentionally false 
or intentionally misleading statements during the AIU investigation.  The false statement 
charge stated that Sergeant  “was dishonest to an Office of Internal Affairs 
Investigator during an interview when asked if he called  a ‘Snitch’ or any term 
similar and  responded ‘..any term similar?  No I didn’t label him or nothing.  
I don’t recall saying he’s a snitch at all.’”  See 402 at 2.  Intentional dishonesty carries a 
base penalty of Level 9, which is dismissal.  See Employee Disciplinary Matrix.  The 
Hiring Authority dismissed Sergeant  listing one mitigating factor and nine 
aggravating factors.  See 403 at 2.  One of the aggravating factors was that Sergeant 

 “has committed repeated acts of misconduct resulting in prior sustained adverse 
action.”  Id.  Indeed, in the NOAA, the Hiring Authority stated that Officer  had 
two adverse actions still on record, including for one effective December 1, 2023 for 
using unnecessary immediate force.  See NOAA at 14.   

Sergeant  appealed his termination to the State Personnel Board.  There, the 
case was consolidated for appeal with three other pending adverse actions against 
Sergeant  in addition to the two discussed in the NOAA.  See SPB Docs at 21.  
Those other three adverse actions included two separate cases for threatening 
incarcerated people with physical harm and one for denying an Armstrong class member 
an incontinence shower.  This makes a total of six adverse actions against Sergeant 

 within a period of three years.  Furthermore, during the staff misconduct 
litigation in 2020, three class members submitted declarations about disability-related 
misconduct and retaliation by Sergeant  including (1) an allegation that Sergeant 

 retaliated against a class member and called him a “snitch” after the class 
member reported misconduct, see Dkt 3023-5, July 10, 2020, and (2) another allegation 








