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TAMES A. RAODES, et al.,

IHN THE DISTRICT COURT OF THE WIITED STATES
FOR T”x‘ T HORTHERY DISTRICT OoF OHI

BEASTERN DIVISIOH

ARTHUR KBAUSE, et al.,

Plaintiffs,
0ivil Actlon

T&. No. € 7@‘*‘“{5&*‘4
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K THOMAS, JUDGE OF 3410n COURY,
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TURSDAY, DECEMBER 19, 1978, 10:3% AL

THE COURT: Hew, then, just before
e, Hosen presents his openling statement for the
plainbil?, bthere are gertaln Ilnstructions thab
apply to &ll of the opening statements.

I'm not sure, perhaps this would be a pood
Tine to ask, will snybody else be gpealing for the
plaintiffs?

ME., ROSEM: Mo, your denor.

THE COURT: And for bthe defendanta,
who will be speaking?

MR, BROWH: I will, your Honor,
and then Mr, Fulton and Mp. Shanklin.

TEE OOURT: The Jurors should
underatand that the openling statements sre an
important part of the cuse but they do not consti-
tube evidenee. Whatever oounsel save 1s in the
nature of tellling you what they belleve the evidence
will be. ¥hat they say 18 not and may not be
conaidered as svidence in th&A&ﬁﬁ%;

At thiz time, Hp. Ooesen, you may present
the opening sbtatement for the plaintiff.

MR, ROSEN: Thenk you, your Honer.
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Ladies and gentlemen of the Jury, the
cases you are about Lo h@&é are the elivil damage
aults agsinst Goveracr Bhodes and several officers
ard enlisted men of the Ohlo Hatlonal fuard,
These peprsonsg apre sued because of thelr roles as
State employees in the Hay 4, 1970 shootings of
unarmed students on the campus of Kent Ztate
Undversity.

This case iz not a erlminal zase. Ho one
is seaking to Jail the persons whe were responsible
for the shootings. Rather, the alne Injured
former students and the fanmilies of the four dead
students are geelking money damages Tor the losses
they have saffered ap o result of what we will
show was the unconstitutional use of azs&a%iv&
fores on the Rent State cawpus that day more Lthan
gight and & half Years ago.

Tt may sesm as bthough the shootings
happened a long time agp and should already be
pub to rest, but the vietims' elaims have not yet
peen resolved, and zreat tragedies often take =
long time to be resolved,

In this opening statement I am golong to
summarize what we expest to prove to you at Uhe

trial. This suspary will be g kind of road map of
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the events of May ish for our use in the trilal. Ab

the trial itselfl we will prove these facts by
ealling witnesges to tegbilfly asg well gz by intro-~

ducing tangible exzhiblts as evidense.

%

How, plaintiffst witnesses will include
partieipants in the events of May 4, 1970, and
other syewibnesses., Plalntiffs will also call cne
or more expert witnessen to testify, for exsaple,
about military prastice, procedurs, wWeaponry,
teadning and opders in oivil disturbance control
situations.

Among our exhiblts will be numerous photo-
praphs, inmeluding an album of 50 photographs
arranged epsentially in thelir proper time mpeguence.
This will be Plaintiffs® Extibit 1. Several
goples of this albume will be avalilable to you,
the Jury, for examination as wiitnesses testifly
about particular photegraphs.

How, when you come to exzasmine the album
wouw will see that each photograph is gecompanled
by a map opposing it. The map is a map, like the
one behind me, of the Pﬁlﬁ?&ﬁé portlong of the
Kent Stabe campus as they existed on May 4, 1970.
?ga will netiece that there are yvellow markings

on the map. Bagh of these maps has been marked
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proparly o indicate where the photographer was
standing at the time he or she took ths oilcturs,
&8 wall as the portions of the campus that appear
in the photograph.

Dur ezhibits will alse include several
additional photographs, as well as 10 of the %0
photographs in the album, blown up te poster sise.

Our exhiblts will also include & 6 foot

9 foot sealed wmodel of the relevant portions
af the campus. It 1s in the back of the room now.
Thie model has a seale of 1/0 of an inch to 1 Poot.
For those of you who are wodel rallroad enthusias sta,
that is the equivalent of an HO model railread
seale. Thus, & person § feet tall would apvear on
the model as a 3/0 of sn inch figure.

How, as the model presently exists, the
trees and foliage are not yebt to scale. They are
mevely represgntablon. The nodel maker, however,
is even now attempting to produce the trees to
gonla,

Our exhiblis will alge include a large
blew-up version of the map of ths relevant portlonz
of the eampus, in fact this map (indiestinz), whieh
again is to seale with certain reservations about

the placement and extent of the follage indieated on

E
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the map.

Dur exhibits will also include soms sound
recordings and perhaps some motien pletures.

Our exhibits will also include exumples of
the weapons and bullets and other equipment uged by
the Ohio Hational Guard on HMay 4, 1970,

Tinally, our exhibits will lnclude 2 nwaber
of docupments oy writinegs. Host specifically, some
of these wribings reveal the standards In ellect

=%

well

“'ﬂ
£

on Hay 4, 1970, for the Ohie HMatliensl CGuard as
58 those recomsended by the Unlted States Army for
wse in elvil disturbance sontrol situations.

Before I po into what we will prove te you,
T would like to introduce to you the plaintiffs in

this lowsuilt apd the abtorneys who represent thenm.

MR, FULTOW: Gbjection, your HOROY.
THE COURT: e, Rosen, I think

tihwat has besn done onee already.

MR, ROSEH: Your Honor, --
THE COURT: Side bar, pleape, if

&

there 1l any discussion about 1.

wye  imw g et mad

{(Thereupon 3 side bar conference engued

%

P the record, then continued on the precord as

follows: )
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THE couBRT: After side bar
eolloguy with eounsel, the request to do what He.
Rogen indicated %o the jury he was going to do ism
denied. Mr. Rosen understands the limits %o
which he may go by virvbue of instructlons I gave;
corrant?

MB. ROSEH: I believe po, your
Homnor,

THE COURT: Yes, very well.

{End of alde bar conference. )

My, BOSEH: I anm Zanford Rogen,
the chiel counsel for those people who h&vé
orought this lawsult. They are called plaintiffis
by the law because they are the ones seeking noney
camages for injurles wrongfully inflicted upon
themn,

The people the olaintiffs have sued, Hpe.
Rhwdes, the Guardsmen and thelr officers, are
galled the defendants by the law because they must
defend apgainst the lawsult brought by the plaintilifs.

How, I shall not be introducing the plain-
ti0fs bo you, nor thelr counsel, but I shall give
a deseription of the plaintiffs, of who they were

on May Btn, 1970, and whers they arve today and what
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wounds were inflicted upon them.

There are 13 plainbiffs in this lawsult.
9 of the plaintiffs are former students at Fent
State University whe were wounded and who survived
the Hay 4th shootings. 4 of the plaintiffs sre
parents of the 4 studentn who were killed on Hay
b, 1970,

Samdy Seheuer was killed. She was 20 vears

cld at the time of her death and 2 Junior at Kent

et

o

State Unilversity. 8he was struck down approximately
350 feet from the line of fire. She bled to death
a8 the Guardsmen turpned on thelr heels and marched
away. Her mobher, Sarsh Scheuer, sues on bhehalf of

HBandy's estate.

et

Jeff Miller was killed., He wag 20 yvears

&

uld at the time of his death and s Junior at ¥Xent
state Unlversity. He was struck down approximately
200 to 220 feet from the line of fire., He died
instantanesusly. His wother, Blaine Miller Holstein,
sues on behalfl of his wstate.

Bill Sohiroeder was killled. Be was 19
yoars old at the time of his death and A maphopore
at Hent Sbate Univeraity. He was struck down
approximately 330 feet from the line of fire. A&

bullet entered his spine, His fabther, Louls Bchroeder

g
g
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aues on behald of hls sstate.

Allison Xrause was killed. Bhe wasg 19
vyears old at the tine of her death and a sophorore
2t Kent State University. She was approximately

25 feet Prom the line of fire. Hhe died when 3

Ly

pullet enbered her body and fragnented, sausing

numarous internal wounds. Her father, Arthur

Eranty, sues on behalf of Alliseon's estate.

-

Joe Louls was wounded., MHe was 18 years
old when he was shobt and o [reshman st Eent State
University. He was ab least 60 feet from the line
af fiye. g was shot twice, In the abdomen and in
bne leg. Just before the shooting Joe Louls nade
an ohecene gesture at the troops. He pow lives
and works in Oregon.

dJohn Cleary was wounded. UHe wég 19 years
ald when he was shot and a freshmen at Kent
Btate University. NHe was a2t least 60 to 75 feet
from the line of fire, atanding by the metal
seulpture which 1s indieated right here on this map.
He was shot in the chest. He now lives in
Plttsburgh, where he works as a licensed avehitect.

Tom Orace was wounded, He was 20 years old
when he was shot and & sophempore at Kent State

Undveraity. He was abt leasgkt 150 feet from the line

[
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af five. He was shot inm the left foob. The bullet

sutered his heel and exlited through the front of

his foot., He now lives in Buffalo, Hew York, whers
he works for pthe State of Hew York.

Jim Bussell wag wounded. He was 23 years
atld when he was shot and 8 postgrsduate student at
Kent State University. He was at least 160 feet
from the line of fi?e§ e was shot in the right
thigh and right Porehead. He now lilves and works
in Orepon as a city planner.

8 21 years

Alan Canfora was wounded., He w
old when he was shot and a Junior ab Eent State
University. He was approzimately 175 feet from

the line of fire, He was shot in the right wrlist.

He is now Pinishing graduate studies at Kent

fole

Btate Universlity.

Pean Kahler was younded. He was 20 years
old when he wag shot and in bl flest quarter as
& freshman at Rent State Unlversity. He was

spproximately 20% feet from the line of fiwe. He
wau paralyzed fﬁ@m the walist down and rendered a
paraplepic. He now lives in Ohie with his wife
and works for the State of Ohlo.

Doug Wrenbmore wag wounded. He was 20

years old when he was shot and a sophomoere at
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Rens State Unlversity. He was gt least 30 feet
from the line of fire. He was wounded in the
left knee and leg. He now lives in Towa where he
plans o pursue graduate studies.

Robbie Stamps was sounded. He was 19 years
ald when be was shot and & sophomore at Kent State
University. He was approximately 560 feet from
the line of fire. He wag hit in the right buttook.
He now lives in San Dlege, Calllornis.

Donald Mackenzle was wounded. He wag 21
years old when he wag shot snd a Jundor at Rent
State Unilversity. He waa approximately 500 feet
from the line of fire. He was hit in the back of

the nesk. The bullebt exided Through his chesk,

~shattering his Jaw. He now tenches and pursuss

his graduste studies in Golorvado.

There are 20 defendants in this lawsuls.
¥ will not try to deserlibe each of thenm to you
individuslly. However, I will separatae them
inbo three groups.

Firgt, there are the defendants who ve
will vrove Iintentlonally and unlawfully fired

bhelr weapons on Mey 8, 1970, canzing the plain-

Sagond ~- some of these people are alsd

il
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i the firet group -~ there are the offlcers and
non-commissioned offlcers whe we will prove wers
in command of the troops ab Hent State University
on May Hth. We will show that these officers
falled properly Yo control thelr troops on Hay

boh and allowed poorly tralned and Improperly
equipped soldiers to carry leaded nilibary weapons
against wnarmed eivilians, thereby contributing
to the ﬂé dntiffs’ injuries.

The third group of defendants ineludes the
perosons whoe we will show conbributed to the plain-
PAlTsY drguries beecsuse these, as delendants, were
responsible for the Ohio Hational Guard's training,
weaponry and opders, and we will show that these
training, wesponry apnd orders were poor, inadeguate
and Inappropriate for use in eivil disturbance
gontroel situations.

The pevsonz In this thivd proup formulabed
the Chleo Hatlonal Guard's unressonably danzerous
rules for engagement ln eivil disturbance situ-
ations which allowed the troops, as a matiter almost
of course, to carpy loaded Eﬁé@ﬂﬁﬁ sgalnst uwnarased
civilians,

This latber group, this third group,

includes the defendant Oovernor Rhodes, Genersl
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el Corse and Oeneral Canberbury.

The delendant, General Canterbury., was tThe
highest rankine offlcer present at Kent State
University with the troopg whoe Tired thelr weapons
on Hay 4, 1970,

The defendant, Gensral Del Corsc, was the
Adjutant deneral of Chio on May 4, 1970, and,
therefore, was the overall military commander of
the troops who Pired thelr weapons on May 4th.

He was the military man in Ohle mosi responsible

for bthe Ohio Nationmal Guard's weaponry., training

The defendant, Janmes A, Rhodes, was bthen,
ag now, Oovernoe of Ohic on May 4, 1970. Under
Uhio law he wap alse the olvililan compander in

shilel of the Ohio Hatlonal tuard. Therefore, he

tralning and opders of the Ohio Fatilonal Guard,
We will also ghow that the defendant

fhodes, in effeot, took metive control over the

traops at Kent Btate Universlty. He also issued

inflomwatory and 1life-threatening orders to the

- Dhio Hationnl CGuesrd officers and thely troops.

At this stap

o of the trial before the

evidenge has been presested to you, as Judge Thonas
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has indicated, the attorneys for each side will
et up and be given time Lo explain to you Just
what thie case is about.

Becgune the vicblms of the Hent S3tate
shootings must bear the initlal bueden of proof
in thig case, the rules provide that I must oake
the first openlng statement. Sowme pavple eon~

alder this an advantage. Remember, however, the

-

defendants' lawyers have the added advantage of
baeing abls to respond to any stabement I make,

These opening statements, ag Judge Thomas
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of the lawyers who speak to you at this time ilg &
witness. You must decide this ecase solely upon
the actual svidence presented st trial, not on the
baglis of what any of the lawyers ssay Lo you.

Fellowing my opening statement, the lawvers

Tor the deferdant will have an epportunity to

@
bt
kicon |

explaln to you bhelr version of what happensd at
Kent State University on Hay 4, 1970.

After (he opening statements ve will pee-
sant Lo you evidence oa behalfl of the vietims of
the shootlings., The defendantzs will then have time,
gome weeks from now, to rebul that evidence and

5 21

prasent evidence of thelr alfirmative defense

m

ks

14
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We may then present rebuttal evidence for the

pleintires,

Following the conslusion of all the
evidence, both sides will make closing arguments

to you and Judge Thomas will instruet vou on the

&

law as 1t relates to the evidence you have heapd,

As 1 #aid to gou, the vietims of the

shootlngs besr the initlal burden of proof in this

case. That is, we must ghow by 8 preponderance of

the evidence that the viebtisms are entitled to
damsges for their injuries.
Prepouderance is a legal term used to

indicate thet the welght of the evidence, all of

the evidenee, 1z more to one side than to anobher.

“‘;

Defendants may clalm certain defensen;
For @xamgl&} that the elrcumsbtances that exlsted
on Hay 4, 1970, justified the zhootings oy that
they, the defendents, were obherwise ezempt Crom
1iablliity because of govermmental lmmwnity. The
defendants will bear the burden of procf as to
their defensgses.

Our role snd the role of the dafense
lavyers is to act asg advoeates for ocur elisunbs,

We will not be giving evidence curselves bub we

will %ry to bring to your attention evidence whicgh
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will enable youw o hknow as much as possible about

the shoobings themgelves. Alsoc, we will be Seying
to draw reagensble inferences from the evidence we

prapent In order to show you that the delendant

Y

Guardsmen who Tlred their weapons did so unjustl-
fiably and unpessonably and that the other defeund-
ants so acted.

You, the jury, will hesr and decide whag
happened at BEent State University just prior to
the shootings on MHay 4th. Then you will apply the
law in the warner that Judge Thomss instruets you
to the faets &g vou will have found them to be.
Ultimately, you will decide il the defendants ware

regponalble or liable for the shooblings.

ol
]

ou Pemember, you ook an oath to be
falr and impartial and bto base your decision
ﬁ@&%l? e bthe evidence presgnted in court and not
o bhase your deglsion on anything you may have
ethervise seen, heard or raad abéut the Rent
Jbabe shootdngs.

Judge Thomas wlil be the referass at the
brial., He will preside. He ?ili Fale on gues-
tiong of evidence. He willl rule on motions and
chiectlons at the trial and he will eharge wou,

the jury, 28 to the law to he applied, and he lg
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lmpartial.

I will 1 tell you more ahout what our
evidence will show but, Pirst, I would 1like to say
this to you. I am golng te tell you and have
told vou what we will gﬁaﬁ@_iﬁ the pregentation of
our cage. You should hold me to these predictions
of proof. If I prove to your satisfaction that
the facts which I am about to discuss with FOu,

I Believe the people who were shot and the
families of the four students who were killed by
bthe Ohlo Hatlonal Guard are entitled to a verdict
at your hands.

MR, BULTON: Objeetlon.

MR, BROWY: Gbjeetion.

THE COURT: The statement does
constitute argument at this polint, Mr, Rosen. You
Hay ¢ aﬁt&fﬂ ¥ state that that is your olsim.

Bephrase your statement, pleasse.

MR, ROIEH: I ¥ prove to your
satisfactlon the facts whieh T am zbout to dilscuss
gith you, I elaim on behalf of the plaintiffs that
the people who were shot and the families of
Tfour students who were killed by the Ohlc Bational
Guard on fay b4, 1970, arve entitled to a verdist

their faver

17
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KR. FULTON: Ok jection.

THE COURT: Overrulead,

HHE., BOSEN: Remember, however,
you should make no final decisions In this case
untll all of the evidense ls in and Judge Thomas
bas iasfructed you en the law.

: When you First came into this courtroon
two weels age with the entire jury panel, Judge
Thomas gave you a brief review of the incidents
which oocurred in the days prior to May 8th., He
reminded you of an Invasion of Cambodis hy United
States broops, an incldent that scourred during
Lhe war in Vietnam which caused grest turmoil on
many oollege campuses in all areas of these United
States, Judge Thomas told you of protests and

demonstrations and vandalism that took vplsce in

1970, by persons, ineluding perhaps many students,
whe wers angry by the invasion of (ambodia. He
farther told you of DPefendant Rhodes' call up of
the Ohle National Guard, bthe imposition of curfews
in the City of Kent and at Kent State Univeraity,

the burning of the Eent State

a

BROTC Buillding, soma-
time on the evening of ¥ay 2, 1970, and the

pregence thereafter of Hational Cuard troops at

18
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and on Rent State Eﬂiﬁéfﬁiﬁy CENDRE .

During the course of this trisl you will
no doubt hear evidence of these and other events
which oecurred on the days before May Hth, There
is o ouesbion about it. And we will not atitempt
to excuse or sondone any vielent or unlawful agts
that ogeurved.

e wounded students and the famlilies of
those who wvere killed do believe that the evenis
of Just 1% minutes on Hay 8, 1970, those 15

L

minutes up to and including the shootings them-

nelves, are bhe ¢ruciasl events upon which you nmust

make your deecislon in this case, and 1t will be
up to you o Judpge, in the light of what happened
in that tlme span, whether excessive fovse was
used by the troops against the students,

May 4, 1970, was a2 sunny spring day atb
Kenb, The uwniverasity was opening and operating.
Dlagges and other setivities were balng held,
By aboub noon 8 large number of students had
gathered pesselfully by the victory bell which ig
loeabed on the Commons at EKent State University.
Right here on this chart (indieating). Right
here on this chart, that's the vigtory bell

{indisating).
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Now, as you can see, the Commons was a
large and open grassy areaiin the center of the
campus., This entire campus was considered the
Commons (indicating). In fact, at that time the
Commons was both the phygical center and busiest
intersection of the campus and its activities.
Large concentrations of students freely congre-
gated there, especially at lunch time and between
class breaks. 12:00 noon was both lunchtime and
a break between classes,

The students who gathered by the victory
bell did so even though public assemblies had
been prohibited. But not all of these students
weré aware of the prohibition. As Judge Thomas
stabed in hieg recitation of facts to FOU o

MR. FULTON: I am going to object
to the statement of Judge Thomas as stabing a
representation &f facts.,

THE COURT: Counsel, step over,
please.

(Thereupon a side bar conference ensued

on the record as follows:)

THE COURT: I think a reference

to my statement may be ununecessary. I think you

20
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certainly may take the sentence that I used at that
time and adopt it, accept that --

MR, ROSEN: Fine. I was going to
use that statement and I wonft refer to your state-
ment of facts again.

THE COURT: 0.K.

(End of side bar conference.)

MR. ROSEN: Prior to the noon
hour at Kent State University on May 4th, prior to
the assembly of students in and about the victory
bell, representatives of the University, of the
City of Kent, of the Ohio State Highway Patrol and
of the Ohio National Guard, as well as other
officials, had met. When they learned at that
meeting that a gathering of students would occur
on the Commons at about noon., none of these
persons or officials stated a position against
disbursal of the anticlipated noon gathering.

Defendant Canterbury was present at the
meeting. He was the ranking National Guard
officer on the campus at the time. He left the
meeting with the understanding that the Ohio
National CGuard should disperse the gathering

gcecheduled for the noon hour.

21
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S0 it was that the Ohio Natlongl guard,

through General Canterbury, decided to digperse
the assembly, regardless of whether it was peace-
ful or not, and the dispersal order was read to
the gathered students.

Now, preparatory to disﬁersing the gather-
ing of students who were gathered at the sastern
end of the campus -- basically around here
(indicating) -=- the Cuardsmen of Companies A and
C and of Troop G, numbering approximately 100 men
in all, formed a long line on the Commons adjacent
tothe student union and the burned out ROTC
building. They were here (indicating). The line
ran from north to south, near the west end of the
Commons .

Defendant (eneral Canterbury issued orders
to Defendant Colonel Fasgsinger to disperse the
persons gathereé on the southeastern end of the
Commons, the students. These instructions were in
turn passed on to the several units. Tear gas was
fired at the students by the Guardsmen, dispersing
the students who had gathered near the victory bell

on the Commons. Some tear gas cannisters were

thrown back by students at the troops.

There is evidence, which will be in dispute,

22




10

i1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

as to the nature and extent of any rock or stone
throwing that occurred from the time the National
Guard began their march across the Commons until
the time in which the shootings occurred somewhat
later. Plaintiffs will show, for example, that in
the minute or so just before the troops opened
fire few or no rocks or other objects were being
thrown at the troops.

Some time prior to the commencement of the
Guard's march across the Commons, the Guardsmen
had been ordered to put thedr M~1 rifles in a
locked and load position. In this position a live
round of ammunition occupies the rifle's firing
chamber but the round cannot be fired while the
weapon ig in the locked position.

The troops on the line also had thelr
unsheaved or naked bayonets affixed to thelr
rifles and were wearing gas masks, steel helmets
and heavy battle fatigues.

As the troops advanced acrogs the campus

they approached Taylor Hall, this bullding right

here (indiecating). Taylor Hall is constructed
on a hillside =~ when you have an opportunity

during examination of certain witnesses to see

the contours, this will become much more clear --
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constructed on a hillside with its eastern gorner
‘at the bottom of the hill, this corner here
(imdicating)s and its southern corner at the top
of the hill, this corner here (indicating). The
top of the hill lies between Taylor and Johnson

halls, this building over here (indicating).

An umbrella structure, known as the pagoda,

is at the top of the hill. The strueture marked
"Shelter" 1s the pagoda (indicating).

To the northeast of the hill are Prentice
Hall, this building here (indicating), and its
adjacent parking lot, this parking area in here
(indicating)., They lie partly to the left and
rear of Taylor Hall as one approaches Taylor Hall
from the Commons, over here and here (indicating).

Now, approaching Taylor Hall, defendant
Colonel Fassinger split the line of soldiers.
Treop C, under the command of Defendant Captain
James Ronald Snyder, with the exception of two
of its members, proceeded to the north side of
Taylor Hall and was thereafter stationed at a
triangular grassy area between Taylor and Prentice
Halls. They were stationed in this triangular
area here (indicating). No puns were fired by

these Guardsmen, no weaponsg at all.
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Company A of the 145th Infantry and
Troop G of the 107th Cavalry and the two members
of Company C who had been separated moved east

across the Commons and up the hill from this side

(indicating). Looking down the hill in an easterly

direction, these men could see into the parking
lot adjacent to Prentice Hall.

To the south of the parking lot and
directly ahead in the line of vision of these
troops as they reached the top of the hill, over
here (indicating), was an open grassy plain
called the practice football field. Down here is
the praetice football field (indicating).

Instead of stopping once the students
had been dispersed from the Commons, Company A
and Troop G, commanded by General Canterbury and
other officers, marched past Taylor Hall and down
the hill to the practice football field, Jjust like
Ehat (indicating). At the practice football field
they were stopped by the L-shaped fence.

During their march and after they reached
the practice football field, these troops were
shooting tear gas cannisters. Some tear gas

cannisters, as well as some vrocks and other

ohjects, were thrown by people beyond the fence, .
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or on the parking lot, at the troops. People

standing in and around here and here (indicating)
Threw these objects at the tréops, Slogans and
taunts were also shouted by some students, these
taunts including strong and vulgar words which
most of us would find objectionable.

Now, while the troops, composed of Company
A and Troop G, were on the practice football field,
Major Jones left Company C at 1ts position on the
triangular grassy field between Taylor and
Prentice Halls and walked through or by the
students and joined the troops on the practice
football fleld. Some of the troops at the north»
end of the line on the practice fleld, including
the two members of Company C who had been
separated from their company and also several
members of Troop G, knelt for several minutes,
pointing theilr &eapenﬁ in the direction of the
Prentice Hall parking lot, in this direction
(indicating), and also at the L=ghaped fence and
alsovat the plaintiff Canfora, over there
(indicating).

At the time the parking lot was nearly
empty of students, as the photographic evidence

will show.
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Defendant Canterbury ordered an officer
to tell the men to get up, because he did not
believe that the threatening posture was necessary.
There is evidence, however, that this threatening
posture was taken under orders.

At least one of the Guardsmen on the prac-—
tice field, Sergeant Pryor, had a pistol in his
hand. Moreover, there is evidence that while on
the practice field Sergeant Pryor sald something
about "shooting students" to one or more of the
Guardsmen who were kneeling with thelir rifles
pointed.

After the troops had been on the practice
football field for several minutes they formed into
a wedged-ghape formation and, on General Canterburyfs
orders, began to march back up the hlll towards the
shelter known as the pagoda, right up here
(indicating). As the Guardsmen marched back up the
hill, the students again threw some rocks and
objects at them. However, as the line of CGuardsmen
neared the top of the hill, the evidence will show
that the gquantity of rocks and objects thrown by
the sgtudents slackened, until there were few or

no rocks at all belng thrown.

The evidence will also show that no
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Guardsman suffered any serious injuries from rock
throwing or otherwise on May 4th.

When the Guardsmen marched up the hill from
the practice field, the students and other people
who had been watching from the slope adjacent to
Taylor Hall moved aslde to let the troops pass
through. Some of these people came back onto the
slope after the troops had passed, and a few of the
more curious followed the Guard. But as you, your-
self, will see in the photogwaphs that are in
evidence, which clearly document the entire period
of the troops' assent back up the hill, there was
no charge or rush of threatening students toward
the troops.

Photographs taken from various vantage
points and the testimony of witnesses will show
that the troops were not under attack and cer-
tainly thelr lives and physical safety were not
In perdil.

At the time of the shootings no student
on the hillside was closer than 60 feet from the
Guard, and only a handful were wilthin 150 feet of
the troops. Most of these people were walking away

Prom the troops and were following the troops at a

distance to watch as they walked back over the hil;
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towards the Commons.

For some Peasan; which we do not know, just
as the Guardsmen reached the top of the hill between
the pagoda and the Commons of Taylor Hall, this
position right here (indieating), the right flank
of the line, composed mostly of Troop G, suddenly
stopped and turned about approximately 125 degrees,
facing back toward the parking lot below here
(indicating). Several of the soldiers raised
their rifles to thelr shoulders. Suddenly, at
about 12:17 in the afternoon, they began to Ffire
and continued to fire their deadly weapons for
nearly 13 seconds. More than 60 shots were fired,

No officer admits to having given an order
to fire.

As you will notice when you review the
photographs, one of the most prominent Guardsmen
during the shooting is the man with the pistol,
Sergeant Pryor. He is the same man who while on
the practice field may have said something to his

troops about "shooting students.”

And the Guardsmen who most clearly parti~
cipated in the shooting, the men of the right flank,
primarily members of Troop G, appear o have been

the same men who had knelt on the practice {ileld
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and aimed thelr weapons in the direction of a few
students several minutes before.

Now, you and only you must decide, based
golely on the evidence you will see and hear,
whether the troops were justified in firing thelr
deadly weapons at the students. What we can g8y
and what we will prove is that the evidence does
not support any claim that the shootings were
Justified because the troops' lives were in
danger. They were not under attack. The nearest
students, and there weren't many of them, were no
closer than 60 feet.

In any event, the troops had other means
avallable to protect themselves if they were in
fact being threatened., TFor example, they had
naked bayonets on thelr rifles. In other words,
they had no legitimate reason to fire whatsoever.

Several officers and non-commissioned
officers were present on the firing line with
45 caliber military semi-sutomatic plstols.
Defendant Major Jones was present and carrying
an unauthorized .22 caliber Baretta automatie

pistol loaned to him by Captain Snyder. Some

Guardsmen carried pump-action shotguns loaded with

large sized and lethal shot. Other Guardsmen had -
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shotguns loaded with bird shot. The remaining
troops had M-l rifles loaded with .30 caliber
ampunition, with a shell in the firing chamber.

The killing range of an M-l rifle is at
least one mile. A marksman can bring down a
person within 500 to 550 yards, more than 1,500
feet.

Now, although a number of students were
standing behind the railing on the porch at
Taylor Hall, which would be indicated here on
the map, on the chart (indicating), virtually all
of' the National Guard gunfire was directed 1in a
narrow triangle northeast, down the hill towards
the Prentice Hall parking lot, basically Jjust
Like that (indicating).

There was alsgo g vietim who was hit in
this area down here (indicating).

The nearest vicetim in this direction
(indicating) was the plaintiff Lewis.

Would you stand, Jin?

Thank you.
He was at least 60 feet from the line of

fire, He was at least as far from the firing
line as the distance from Judge Thomas's bench

to the back wall of the courtroom., He was -
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standing still when the troops turned around,
and he was standing still when he was shot twice
by the defendant Shafer.

The next closest student who was shot
was the plaintiff Cleary, and he was beside the
metal sculpture, almost halfway down the hill,
right here (indicating). And Lewis was up here,
Just beyond the road. (Indicating).

AlLL of the students who were killed were
all of the way down at the bottom of the hill,
in the road or in the parking lot (indicating),
approximately 100 yards or an entire football
fleld away from the firing.

Many of the victims were shot when their

- backs were turned to the Guardsmen., None of the

victims was armed or constituted a threat to the
physical safety of any Guardesman.

Some of the defendants no doubt will say
that they.were in fear of being overrun and
killed or seriously injured by these unarmed

students, that they were in fear for their lives

and therefore justified in shooting. However,
the evidence, including particularly the photo-
graphic evidence, will demonstrate that the

students were not rushing towards the troops ab
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the time of the shooting; and even if they had been,

the Cuardsmen had ample means to defend themselves;
and the quality and quantity of force used was far
in excess of that which was needed under those
circumstances. The students had no firearms. The
Guardsmen had rifle butts and fixed bayonets, as
well apn some tear gas, which they could have used
to protect themselves.

After the shooting, the defendant Captain

Snyder stated that he found a pistol -~

MR. FULTON: ObJection.
THE COURT: Just a minute.
MR, PULTON: Objection.
THE COURT: Side bar.

(Thereupon the folloWing side bar confer-
ence ensued on the record:)

THE COURT: Your objection?

MR . FULTON: Well, he is going to

state that Sergeant Snyder --

MHE. ROSEN: Captain.
THE COURT: Captadin.
MR, TULTON: Captain Snyder.

Excuse me.

That Captain Snyder found a weapon which in
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effect was a drop out, a term used by the police
for a weapon put there by himself.

Now, the evidence in this case has always
been, and he testified in the last case, that he
never did, he never found that weapon. S0 we are
getting back in that area, What hig evidence will
be in chief as he testifies here is not what he
told some Grand Jury down in Portage County.

And I think thig is highly prejudicial to
Snyder, highly prejudicial to the case.

MR. ROSEN: May I be heard? Two
things:

Snyder admitted under oath at trial pre-
viously that he lied, that he concocted the story.
That goes to hisg culpability, and T am entitled
to make reference to it. It 1s substantive evi-
dence as to Snyder.

Secondly -~

THE COURT: Of course, Snyder
himself -— this is that question of the claim

against him that remains.

MR, ROSEN: That's right.
THE COURT: And T think in view

let's just postulate. Assuming at the end of the

evidence I grant a motlon for summary judgment as
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to your claim against Snyder, I am not sure that

his sgtatements would be reputable against any of
the others.

MR, KROSIN: Then you could give
a cautionary lnstruction.

THE COURT: I know, but I think
it is a lot easier, I would much prefer to wait
until we have all of the evidence in the record
and then permlt you to argue this in your final
argument than to put it in now. It seems to me
that it is not essential to your statement of
claims and we can avoild aﬁy possible prejudice.

MR, ROSEN: A1l right.

MR. PULTON: I don't want to
belabor a point but I want to make 1t clear and
make sure the Court undersgtands that Snyder told
a story which is truthful at the Federal Grand
Jury and the last trial. So I argued at the last
tz’ié,l3 and was permltted to do so, that trying to
show he lied back in another Grand Jury has nothing
to do witﬁ the truth of the matter.

THE COURT: All right:. We will
deal with 1t on a veoir dire hefore you actually
get into it.

MR. ROSEN: I would like to suggest
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Snyder also testified that there was a common

story among the Guardsmen which was concocted -~
THE COURT: Very well.

(End of side bar conference. )

v me dmem ma sew

MR. ROSEN: There will be
evidence in thig case that after the shootings
many of the Guardsmen invented a self-defense
theory. There will also be evidence showing that,
in additlon to the Guardsmen who shot, actlons of
the officers and the defendant Rhodes were substan-
tial factors in causing the unlawful shooting of
the students on May 4, 1970.

Governor Rhodes and General Del Corso
together formulated and approved the Ohio Rules
for Engagement which provided at the time of the
éh@ctings that Guardsmen on civil disturbance
duty should routinely carry loaded rifles with
a bullet in the chamber.

We will show that this unreasonably
dangerous rule was contrary to the guildelines of
the United States Army. In addition, the Ohio
National Guard rules were also unreasonably dane
gerous and contrary to U.8. Army guldelines in

that they permitted CGuardsmen to shoot their
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~weapons in situations whiech created substantial

risk to innocent victims.

Ohio's rules for engagement in civil dis-
turbance and trouble were formulated and distri-
buted to offiecers and enlisted men under Governor
Rhodes' and General Del Corso's authority and
control. Governor Rhodes and General Del Corso
had the power, the authority and the duty to
conform the rules of engagement of OChio to
United States Army guldelines and thus make them
not unreasonably dangerous, but they falled or
refused to do so, even though they knew or should
have known the risk that they ran.

Having helped to create such an unreasanw'
ably dangerous situation, Governor Rhodes gave
inflammatory orders to the Natlonal Guard at Kent
State University in private meetings with Guardb
officers and other officers and in a May 3, 1970,
press conference which was taped. We will present
evidence of these inflammatory orders and of the

circumstances from which you will be able to find

that these orders were or may have been conveyed
to some of the troops who fired their weapons on
May MUth.

The offlcers who were present with the
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troops on May Hth, together with General Del Corso
and Governor Rhodes, are also responsible for
failing to supervise properly the Guardsmen and
for failing properly to train and equip the
Guardsmen. These officers allowed some troops on
the firing line who were untrained in civilian
disorder control and others who were equipped

with weapons which they did not know how to use
properly. These officersg thereby created un-
reasonably dangerous circumstances which contributed
to the plaintiffs’ injuries.

Many of the Guardsmen who are defendants
had severe vision problems requiring them to wear
corrective glasses, yet they were permitted to
remove thelr glasses to put on gas masks on May
th, Although gas masks with corrective lenses
should have been provided to them, they were not
provided to these troops, and they were not
instructed to keep thelr glasses on under their

gas masks. There will be evidence that that can

g

be done. Hence, many of the troops having removed

their glasses when they were present on May 4th
simply could not see. These included four of the

troops who fired thelr weapons.

Thus, the leadership of the National Guard. ..
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officers present on the scene was wnreasonably

dangerous and was a substantial eontributing factor
in eausing the injurles and deaths.

The victlms of the unnecessary and unjustl-
fiable shootings which oceurred on May 4, 1970, at
Hent State University, deserve falr compensabion
Tor thelr injuries.

MR. FULTOMN: Objectlion, your Honor,
THE COURT: The issne before us

nov, of eourse, ig -

You want to step over to side bar, Mr.

{The followlng proceedings were had at
gide bapr.)

THE COURT: | If My, Rosen immedli-
ately eouples wilth it the statement that the lssue
the jury is to determine in this hearing or trial
ig the issue of liability, I will overrule the
objestion, but you, of course, may note your excep-
tion.

MR. FULTON: I wanted the Court bo

instruet the Jury that the issue of damages iz not

- part of this action.

2l

HR. ROS

#

&

N Ultimately, 1t ig.
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THE COURT: I can make a state-
ment following Mr. Hosen's, 1f you ~-

¥R, FULTON: That isn't necessarily
true, what he said,

(The foregoing proceedings were had at the

gide bar.)

THE COURT: The Jury will under-
stand that, as you were told in the impaneling of
the jury, the lssue which we will be hearing and
determining in this trial is the issue of liability
and any guestlon about damages would have to be in
a subsequent bhearing only reached ir, indeed,
kiabllity 1s found against the dePendants.

You may proceed, Mr.Rosen,
¥R, HOSENt Taking up where I

was, the vietims of the unnecessary and unjusti-

- flable shootings which cceurred at Kent State

University on May 4, 1970, deserve falr compenss-—
tion for thelr injuriles.

As Judge Thomas Just sald, that is not the
isesue in this case now. The issue 1n this case
now is Wé@ﬁh%? the defendants or any of them is

liable for the injuries to the plaintiffs.

Four of the plaintiffs are dead. One ig
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are permanently scarred, physieally and emotionally,
by having been the vietims of this major disaster
in American life,

Plaintiffs will prove that the defendant
shooters violated even the Ohio National Guardfis
rules for engagement in civil disorder control
situatlions and that they used excessive force
under the circumstances that pertalned at Kent
Sﬁét@ University at approximately 12:00 ofclock
noon on May 4, 1970,

Plaintiffs will also prove that the other
defendants, Officersz and higher-ups, ereated
unreasonably dangerous clrcumstances through thelr
failure properly to train, eguilp and control theilr
Eroops and through thelr orders and thraugh the
unreasonably dangerous Ohio rules of enpagement in
civil disorder situations.

Collectively, the defendants deprived the
plaintiffs of thelr constitutional rights,

Thank you very much, ladies and pentlemen

of the jury.

(The following proceedings were had at the

side bar:)
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MR. FULTON: If T understand what
plaintiffs’' counsel said, he said they violated
the Ohlo National Guard rules, and if that's the
case and that's the proximate cause, at this time
I move for a directed verdict on behalf of General
Del Corso.

THE COURT: Wait a minute. Explain
your point.

MR. FULTON: He said they wviolated
the Ohioc National Guard rules in shooting these
people, and if there's a violation there that is
such an intervening cause, then General Del Corso,
ag the person who established those rules, is not
responsible.

MR. BOSEN: I can hardly respond
to that absurd statement.

I also sald they violated the United States
Army rules and the Ohio Rules of Engagement.

THE COURT: How does it become
relevant in this case that they violated the Ohio-
Bules, as a claim? It may'have some corroborative
agpect but 1f certainly doesn't bear on your claim;

Is that right?

ME. BOSEN: It's a matter of

~emphasiz. It doesn't bear at this point on the o
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¢laim.

THE COURT: Very well. Just so
1t's understood then, any reference to that at’
any later point in this case, I would want to deal
with it before you examine Genéral Del Corso about

it or Governor Rhodes because at the moment it secems

~it's beyond the scope of the igsues.

MR. SHANKLIN: I don't believe it is
at all; The issue 1s always proximate cause.

- THE COURT: 0.X.

MR, SHANKLIN: The point Me. Fulton
made i that 1f they violated those rules, that
was the proximate cause and, therefore, violation
of any other rules would not be proximate cause,

THE COURT: Suppose at the same
time they violated the United States Army rules.

I mean assuming that also, are you saying this
would be intervening?

MR. PULITON: ‘ Sure. It's an inter-
veﬁing cause that had they not vioclated the
National Guard rules, then there wouldn't have
been that shooting.

MR. BURTCH: Your Honor, in the

firet part of the opening statement one of the

~claims against Defendant Rhodes 1s that he was

h3
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ultimately responsible for the rules of engagement.
If the Guardsmen violated those rules, it's another
proximate cause linking the claim to Governor
BRhodes,

MR. SHANKLIN: For that reason we
move for a directed verdict on his opening state-
ment for Governor Rhodes,

THE COURT: I'm overruling your
motion, but I am alsc striking that claim. This is
the first time 1t's surfaced in this case.

ME. FULTON: I object to 1t being

stricken. He's made it.

THE COURT: It may be in the open-

ing statement but certainly not in the issues as
framed in the pleadings.

MR, BURTCH: It's an issue he's
framed in his opening statement.

THE COURT: I will be glad to
hear you later, but I don't belleve it's an issue
for this jury to determine and I don't think it's
appropriate for questions oh the subject. The
issué is whether the constitutional rights of
these people are deprived and the~claim against

Governor Rhodes goes to that.

Exceptions noted to each of the defendants.
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(The foregoing proceedings were had at the

side bar.,)

THE COURT: At this time, ladies
and gentlemen of the jury, we are going to adjourn
until 1:30 when we will hear the opening statements
of those defense lawyers who will be speaking for
the defendant.

Please, now, again let me caution you.

Do not discuss the case among yourselves or allow
anyone to talk to you about it. Do not read any
newspaper concerning the Kent State matter or
these cases. Do not watech any T.V. telecasts.

Do not listen to any radio newscasts.

We will see you perhaps about 20 or 25
after so we can start at 1:30.

The jury is excused.

T will sk all the people who are spectators
to wait until the Jury has passed out of the court-
rOOm.

Get your coats and we will keep everybody

until you have had an opportunity to exit the
courtroom. Please don't linger in the restrooms
B0 We can move along.

(The jury left the courtroom.)

P L
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(The following proceedings were had in the
absence of the jury:)

THE COURT: I have just indicated
I am prepared to instruct the jury to disregard
that last statement of Mr. Rosen's because that is
not -an isgsue that at any previous time has been
injected Into this case. It is certainly not an
igsue under 1983 that I would be concerned with,
and the pendent State claims having been stricken,
there would be no possible basis on which 1t is an
issue in this case, as L see.itq

MR. FULTON: Well, I think it is
an isgsue in this case. At least it's a factual
issue under 1983 as to whether or not they vioclated
their own rules. That's a factual issue. He said
it, and that's it.

THE COURT: He made the state~
ment. I understand you don't want any cautionary
instructions, ig that right?

(No audible answer. )

(The foregoing proceedings werée had in the
absence of the jury.)

(Court was in recess for the lunch period.)

he
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TUESDAY, DECEMBER 19, 1978; 1:45 P,

of , I undersband, se

e, Brown, on behalf

veral or soms of the Guardamen

and officers, is that correct?

THE COURT:
opening statement .

BR, DBROWN:

HMay 1t please

men of bhe Jjury, aAs

ke

and Mr. Fulton, Hr,
man amnd lady seated
defendants din this w

An the Court

hag sald, an opening

1 do, vour Honor.

You may present your

Thank you.

wou well know by now, nyselfl
Shanklin snd the other pentle-—
ab this table repressnt the
mbber.

has boeld you and as My, Hosen

shaterent Iz not evidence and

is not to be considered by you as guch. It is 2

vehiele which the law affords us lawyers to ex-

nlain to you whab ws

mallisve ﬁu@ evidence will bs.

Let ne assure y&u &t the oubset -- and I

will remind you 13&1 at the

e avilder

oF

o
L)

what I bell you now,

sonelusion of all of

e and the elosing arguments - that

and plesase hold me bto 1t

will be proved by one or more witnesses. 8o bhe

words that I an $0 speak now are not Zuese opF

the Coupi. Ladles and gentle-

47
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gpecgulation. They are what the evidense will show.

These lawsuits are sults by the plaintiffs
not against the State of Ohils bub against the
Governor, the officers and individual Guardswmen,
as individuals.

The evidence will show that students and
everyone ave bound hy the same laws as the
Hational Guard and all of the other peopls in-
volved in thisg é&ﬁﬁ and, yes, in Tact even you
ladies and gentlemen of the jury.

AL the outset let me sebt the record very
stralght a3 bo May #6h and what happened on the
hill. This was not, as alluded to by Myr. Rosen,

& peaceful rally. The evidence will olearly

ahow that. The avowed purpose of the rally was
to delve the Juard off the CAMDUS., Tﬁéﬁ is what
the evidenece will show. It was not & peaceful
protest aspalnst Cambodisa by any streteh of any-
one's lmagination, howewver f@fﬁil@ that imaglna-

blon may bhe.,

In May, 1970, it was & time of unrest in
this eountry. There were riots in many places

and, in partienlsar, in early Hay, 1079 in Ohlo
bhere were rlots at Ohis State -

THE COURT: Counsel, step over

48
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(The Iollowing proceedings were had at the
gide bar,)

THE SOURT: Hothing ecould be
elesrer in my mind than this is tebtally irrelevant,
what happened at Ohlo State or someplace else, T
direct you not to go Into anything dealing with
any other campus. WYe are dealing with Kent State.

ME., DROWN: There were 3,300
Guard troops committed in other places in the state.
That was the purpose of it,

THE COURT: It's wholly irrelevant
and I want you to refraln from it.

MR, PULTOH: You mean we aren's

)

able to show that other Guardsmen were deployed at
obhey campuses?

THE cQury: Tou mean somehow
explaining what happened on the basis of o wminimas
number of Ouaprd?

HE. PULTOH: Part of the plaintiffs!
sage with respect to testimeny of General Walter
Johnson was the necesslty to saturste with a
mber of people. We dldan'y nave them. They were

at Ohic State, Ohle University, in the Hortheen
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Ohic Truckerts strike,

THE QOURT: I didu’t hesar that
in the opening statement.

In any event, I am telling vou on the
bagiz of what I know about this ease, what you have
Just mald is not relevant and vouw are to refrain
from it.

MR, ROSEH: Ye have been very
Indulgent for these Tirst few minutes. Hr. Drown
has mischaracterized what I szald with regard to

the assembly. I never zsald 1t was 2 pescelul
THE COURT: That's o matter of

HE., ROSEN: OF sourse 1t is

THE coupr: And try to ke 8p your
valge nob @ai%& so mueh in the fimal arpument range
as the opening statements.

MR, PULTON: What about talking

&
=8

w«

wout the ruckerst gbrike?
ng DOURT That has nothing te

do with the cage.

HR, PULROM: Some of these Suapdge

men gane here ee
THE OURT: You are talkling about

thelr frame of sind?
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Lraskapa?

They were in the
strike and went to Bent from theve,

¥ou ape saying they

Prm falking sbout She

racta that are goling to some out in the avidenos,

THE QODURY: How 1s that relevant?
MR, BEOWH: It's golng to come

oub iu the evidence thab they were called here

&

different

he jurpy &

the vulssa
and I thin

Lhe tyoops

HH, BHAHELI®: Governor Rhodes ha

You sen, this is &
lawsult than last time. I will imstruet

et the sall out of the Hational Guard

Bly lawlul. That's & different lasue.

W

#ith rules of sngegement, problens of

of enpapgenent, weaponry and training,
k1042 pevtinent to find oub where all

[z N

What they are saying 18 we had inexperiesced

B

?Qfﬁ@@f’?é i bhe f}i:ﬁ"xi*"“ Epiiffl‘fg# z%é*ily %i‘;}r Ard we have

Bets olain

Hi flot & defansge. but

ing 1t as part of the saze,
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HE COURT: Is it a defense bhat

you are gayving

“"%1

rou Aid not have experienced troops
available?

BB, SHAHRLIN: Ho, sir.

%ﬁ% PULEOH It*a a defense with
regard to ithe number of troops we had avallable
and thelr evallability. Ho question of that.

WHE COURT: This 1is the very
fiyat tilme T have heard that the nupber of troops
i relied upon a8 a ﬁ&*@ﬂak;

HR, PULTON: Hot 8 -~ Thelr
aanerslon ls, your Honor, that the Misslssipsl
Hational Guard --

MR, BAYVIS: Ho.

HA. FULTOH: Jugt leb me Tindish.
THE COURT: ' o shead,
MR, PULTOH: Guestlons were gone

inte of how many people we bad at the ecampus. I

THE COURT: Harely because it's
on deposition deoesn't make 1t sllownble here,

Are you abttewpbing bto show gaturation?

BE, BOSEM: We are nob.

TEE QOURT: T would wsnt to road

that depositlon carefully beesuse I don't see tLhs

443
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« f@l&?&tﬁ%,
A, DAVIS: The lask of saturation

came in on gross-syamlination.

THE QOURT: I wiil exonmine

Johnson's deposition cvarefully unleass 1t ean be

B e

This 1s the first time 1t's surfaced Lhat
this 48 a e¢laim that what happened was due to the
inability of the State of Ohdo to make avallable &
lavge number af trocps. I that's a defenpe, we
will have te deal with it, but thisz is the [irst

Eime I have hegrd it.

Johnaon's deposition when we were asking him the
procedures he followed, fhe stages of activity.

THE COURT: We will deal with
thatl.

MR, BHA Eﬁhlg As we understand it,

fir. Hegen intends fe pub the tape of the Governor's

pregs conferenge in,

MR, DAVIS:  Yes, that will be
here tomerrow afternoon.

MR, SHANELIN . fThen 1t sesns to me
that all the bachground Governor Bhodes knows

abeut on Bunday, May 3rd, In hls officisl eapacity

23
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as Governor is relevant to this lawsuit, and in
his official capacity he was required to call out
the Gusrd for sll Sthese other lnstanves,

MR, ROSEN: That's stipulated.

THE COURT: Wait, please.

MR. SHAHRLIN: And it seems to ne
It is appropriate for us to make reference to
that In our opening statements.

THE CoyRT: But you mee, that
%SSH@%% that zomehow the lawfulness of the oall
out is at ilssue, and it is ne longer at issue.

HR. ROSEN: That's right.

THE COURT: I will clearly tell

the Jury -~ and 1€ vou want, T will do it now -

that that was not the ease.,

MR. SHAWKLIE: You mean [ ecan's

Cbo anything the Governocr knew in calling

g
s
=
»
g

.H,;‘ti

o
)
fad
o

20

F

Huerd to come toe Kent?
THE COURT: : There's no guesbion

in terms of eall wup %o Kent. It was on Lhs gipe

cumatances there, I assume, 38 I rend his testinony.

MH, SHAWEEIH: Uertainly was.
THE QOUnRye: A11 T am saying is

T don't think bthe relevanse to bthis case iz on the

basles of what may have happened abt Onio State or
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some wther place.
If you want me to, I will instruct the Jury
now that the eall up was lawlful.

MR, FULTOH: I won't stipulate to

THE QoUR: That it was lawlul?

MR, PULTOH: I won't stipulate
that in the sense that you say 1t to the Jjury.

THE COURT: Well, at an apPro-
priaote time T will bell them.

ME., BROWH: , {Inaudible),

THE COURT In terns of the fact
that these partisular Guard were called in for the
Teansterts ptrike, you may mention that.

The forepoing preceedlngs were had at the

MR, BROWH: May ¥ progeed, vour
Homor?

THE COURT: ‘ Yes, you may.

HMR: BROWH: o In and spround the
City of Hent from May 1 through May 4, riot,
rebellion and destructlon were rampant.

The evidence will show that the Nablonal

Buard Lroong in gquestion, some of them had bewn on

O
A3
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duty at the Teamsters' strilke in the Akron area
and were ¢slled into Kent from therse. HNosht of
these defendants lived %i@ﬂ bhelyr families in
and around Portage County.

Commencing on Aay 1 and ending on May 4
violenee, the evidence will show, disorder,
burning, destruction and terror were the order
of the day in and aboubt the Gity of Kent.

vTﬁ@ gyvldence will show that the Ohie

latlonal Guard was ealled up at the request of

LEN
fp
&

- Hayor to protect the lives, the property of

o
)
e
55

citizens of Kent and Kent 3tate University.

Let ug look h?i%fl?»&ﬁ what the sevidence
will show as Lo what 4id ocour in and around the
City of Kent before May 8 of 1970,

Judge Thomas has told you, in his opening
TPEmBTES -

MR, DAVIHE: Dhjest to the remarks,

THE COURT: Passing relerence is
permissible, Yo apgreed at side bar we would limit
any reference to what I may ﬁav& told the Jury.

Tou may proceed, Y. Brown.

Hit. BROWH: : A1l I am going bo say,
and will say, that Ju%g; Thomas has told you some

of these things in his opening remarks,

b
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The evidence will show that on Friday,
Hay the lst, some of the students had buried the

United States Constibubion. That svening, in the

gownbown ¢ity of Xent, a riotous sibuation existed.

Eéw@ af people, including students, brokes windows,
ipcted stores, seb fires, stoned police affieers
and sheriffs and Just ereated havee in the down-
town aren of Xent.

The evidence will show all of the polise
forse at fent, approximately 22 offlecers in

mumber, were on duty as well as 80 te 90 depuby

County.

4

sheriffs from Fortage
"he situation becams se bad that at mid-
night, approximately, MHayor Satrom called Governoy
Bhodes to advise him of the situstlion and the
violence that w&ﬁ in exisgtencs in the ity of Kent.

AL apnroximetely 12:30 HMayor Zatrom
degiared 8 stats @f’éméfg&néyy He forbade the
gale of fivearms, ammnition and flanmeble
maberials.

The evidence will show that many acks of
violenoe were cowmitted that evening and many
arrests were made by the aubthopitles of the Clty
of Kent.

Ye move now to early Saturday morning at
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3:00 o'elock in the afierncon. The Governorts
office sent -~ or the Gusrd, parden me, sent to
the City of Kent and Kent Jtate Univergity a
Lieutenant Barnett of the Ohio Habional thaard,
who was, ineldentally, a Fent graduaste, to @%%@TV&I
wh&ﬁ was golng on and to report the situation.
Early om Saturday morning the businessmen
of the community of Kent, many of them were
@ﬁ?%&ﬁ%ﬁ@ﬁ uniess they put certain nlacaprds and
posters in thelr windows,
At about 5:39, late in the afternoon of

Saturday, May 2nd, the pollse departuent of Fent

i

recgived Information that the students and obhers
planned to burn dewn the ROTC Building and other
putldinge at the University,

ALYl throughout the day of $&ﬁwﬁﬁay$ May
the 2nd, there were consbant m&ﬁ%ingg betwesn the .
Hagor, the poliee chief, the offieilsls at Hent and
others involved, in aﬁ%amgﬁiﬁg o guell the
vielence and disrupbion that wag oncurring.

At approximately 5:40 on that afternoon
Hayar Satrom of the Clty of Kent reauested

assistance from the National Guard. Very eavly

ke

that evening, then, hundreds of students, the

evidence will show, became congregabed in and areund
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: Compons and the ROTC Bullding.

The evidence will show thst thege students

rounded up obther students %o asslst then ln astiing

fire to and burnlsg the BOTC &gﬁlmiﬁ%¢

This they d4id, the crowd aet fire to and

d4id sueoesd in burning down the ROTC Building
ivcabed right elone 0 bhe Commons bthare on Kent

Firemen wers oalled, policenmen, to try bo

i“-&"‘

pab out the fire. They were agsaulbted. They weps

struck. They were attaeked. The Plre hosew ware

cub. The firemen were dviven off, They werw
gnsble to put oulb the Fire.

haed been requested to and ot
shout G100 olelook thet evening they 4id arrive
1 the Clty of Benb.

The evidence will show that a2z they enbeved
the oity they were stoned, ﬁhﬁg were bhreataned,
they 414 report to and geb to ths BOTC Bullding,
They were reguesbed by bhe suthorities bo po to
fhe BOYC Balliding %o a%ﬁgﬁgﬁ o probect the firesen
that were trying o puk out the fire,

It wan too labe, bowever, the bullding

mad barnsd.

o
e
e
{5
£
o
E{
¥
Tt
&
%
o
m

sh Il vielent, Vwa “ﬁﬁi% .
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Bocks were belpmp thrown, wmigsiles of all deserip-

tiong were being thrown and several of the Guard
were injured.

Rinnliy, thouzh, 1%%& that evening the
authoritien, including the Kent State Polles, the.
Guard and others present were sucdessiul in dispers-
ing the crowd and ne other bulldings, fortumately,
were burned.

We o now o Sunday, May the 3rd. Governoy
Bhodes came to the Gity of Kent to obsevve the
danage, see the destruetlon that had been wirdupht
porgcnally and to discuse Hthe very eritizal sliu-

atlon with the prosecubor, the highway patvol,

A
P

kemt State Unilverslty Polilee, Zent State Univer-

sity personnel and all other officisls fthat weps

Fn

soungerned with the situation that existed in and
eround the City of EKent,

It wap decided on that day that sll clas sges
would remain open, hovwever 1t was declded vhat
rally %@&iﬁ be banned, in view of what hnd
happenad ?r@viﬂgéiyg it wasp ﬁ%-ﬁghﬁ te be very

unwise b have ralliess on the conpus.
A letter bamning rellies wag written by
Yige President Matson of the University and a

Heo Frigins, who wag the

W

president of the
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shudent body. banning rallles., They were uasale,

unwise. And this letter was alreulated throughout

the cumpus netifying all students that raellies
were hanned.

This letter waz Justifled,

Things for & while then a&i%@é down on

Sunday and Governor Rhodesn 1eft and returned tc

Genersal Del Corso later also left ang

returned to Coluwbusm.

The evidence will show that Prezident White

had net been at the university during the events
on Hay 1 and 2, be had been out of Hown at o

meeting and he Plew in and arrived ab Kent

approximately 3100 o'sloek in the alternoon.
Later that sfternoon demongtrators meb on

the Commons and moved toward the ROTC Building.

The troops, that is the Hatlopal fuard, moved to

provect the bulldiog. The riot ast was read bso

the pbudents apnd they 4did iﬁﬁ chigi o But then

owhrd the Pregidentis howme

they started marehlng &

and troops were sent there o probect the

Fresident's home. Then they started merehing

toward downboun.

The arowd weg very violent on Sunday, they

61
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threw roeks, yelled all kinda of epithets, whieh
1 an certainly not goilng to repeat now, attacked
the Guard. Several of the u&&?ﬁ were injured.
Tear pas wes msﬁﬁ; Loaal authﬂriti@u made arresty,
Finelly at about 11:00 P.H. & Coleonel
Findley read the riot set. They wers still

Shrowing rocks, very rough crowd, and finally,

Ms

12lly, they were dispersed and left st about
1100 o ﬁiuak in the worning.
Je those are the brief facts of necassity

brief, as to what the evidence will show was

Eent and on Fent State Univeraity
before May 4, 1470.

How, getting to the date of this tragl
event ., whereln we are repregenting the defendants
AL about 10:00 o'uloek in the morning on Hay the
ith, the evidence will show Lhat there was a
marebing et the fMre house, The meebing was with
the police, the highway w1t5 1, the Obio Hational
Guard, Fresident %hx%@ of Kent State University,

Mr. Matson, the Sheriff's department, all of the

peanle in and around mﬁwﬁagg County who woye
concerned with what was happening and how to keep
more viclence and ﬁg&tﬁuaei@ﬁ from ecevrring.

There was a unandmous agreement that there
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hwuld aot be 2 rally at noon. Word came that
there was Ho be g rally at noon and of all of the
folks present at the five kuﬁsa 1t was &ﬂﬁdiﬁﬁﬁﬁ
that there should not be a eally and that aiuariy
any gathering should ke dispersed by the Ohlo
Hatlenal Guard.

A erowd started pathering at the Uommons
and 1t grew and grew and grew. There were thouge
ands arcound the vistory bell.

The evidence willl show that ther were thare
knowing that rallies were banned, not by the Ohlo
Hatlonal Cuavd bub by the Sﬁi?&?ﬁiiyﬁ

fleneral Canterbury went from the ire
house to the burned out HOTC Bullding, General
santerbury will not

» Inei eﬁtélly be here. He

has sufferad a @ﬁ?ﬁﬂar? and will not be here.

13

testimeny will be read %@ny@uy
The Guard assembled in frowt of the burned
out BOTC Building. ;ﬁa will hear evidence, ladies
shat the students did nob know than
the weapons of the ﬂ%lm Retional Gusrd were losded.
Jontrary to thab the evidence will elearly show
that the order Lo loek and load was made in full
view 1 of evevyone and the fuardsmen loaded thelr

WeapOn

by

in front of the studsents. S the evidmmoe

o,
Lak




1 - wlll show, 1f they 414 not lkeow bthey wers loadsd, 64
2 they wers not leoking or wers blind.

3 The riot act was read Lo bhe students at

4 thiz time. They were told to leave, that asgem~

5 blies are illegal, they are bunned. Yhe rally was
6 wnlawfal.

7 In response Lo that there was rock throwe

8 ing and the vilest kind of epithets thet you could

ond fust rebelllen. They said, in effeat,
10 e are not going bo loasve,

11 AL Lhis point the evidence will show a

12 Sergeant Rice fpowm the Zent State University

13 Police Department in a8 Jeep with a bull horn made
14 not one, nob twoe, but three passes in the jeep with

15 hig bull horn in frout of these ricting students

16 Mevi;Q “Dlsperse. Disperse. Jo bask to your

£

17 dorns.”  Yhree different tismes, the svidence will

18 ahow, be rode bask and Porg]

& 3
w&:—
g
oo
o

front of the
19 students., Hob the Ohio Hational fuard but Serpeand

20 Rige of the Uni vﬁfai g Polles [

jia~]
st
e

He waa medt with all &iﬁﬁﬁ T language, all

PHele hell, Hszie.® ALL kinds

o Vhen struck himQ

Serpeant Rlee saved bhe vosks that nit him
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and when he testifiss he will show the size of
thoss procks.

Thie Ig the pesceful demonstration.

The eorowd dild not disperse. They 4id not
leave. If was clesr that they had no intention of
leaving and the order to disperse was pgiven. ear
ras was used. It did mot work, The canisters

were thyrown bgsek. The roeks were bLhrown at the

i

Thae Guard meved oub, up the hill, as bas
neen deseribed o you, toward the pagoda. ‘They
were eonztantly asssulted, constantly assaulted.
ALl kinds of vile language wag used as they
@éﬁ@h@ﬁ up bthe hill to @iﬁp@fs& the abudents.

The sbudents that should not even have been there,

They moved up the hill, as has been
deseribed to you, and then moved down the hill
onto the practice Tileld. While there they did
kneel, they 41d geb in & f@%mati&ﬁ hoping that by
dolng this the crowd would reslize that this was
a vary ﬁ&ag@?@uﬁ situvation éﬁ@ they should do
what they had been @ég@ﬁ Lo ﬁ@‘ﬁﬁm@r@g@ times
leave the ares, go bask to your classes, go back

to your dopms, They did not.

The evidence will show that while the Guared
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% on the praetice Field thiey were azsaulted
comatantly by rocks of all kinds., The Zuard that

was on the practlce field then, in roughly o wedge

RK

&

formabien, as we will refer to it, moved back up
the hill. As they wnoved back up the hill the
crowd mumbsring in the hundreds and parhaps
thousands started closing in on then, Thay had
ane out of tear gas. The students Imaw that.
They started yelling, "They're out of gan. Get
Ghem. Kill them. Charge.® And they did.

And perhaps the heaviest barrage of rooks
and missiles of the sabire day was thrown at thene
troops who wers there at the reqguest of all of
the authorities in and about the Oity of Xent,
ihe students were charging, Felling, “Ki1l. Eill.
They are out of gas,®

Some of the Guardsmen elearly felt that

54

thelr lives were in eminent danger. Some of then

b

felt they were in danger of eminent bodily harm

At this moment, ss the crowd was sloveging

in, some of the Guardasen fired. They were in foar

There will be testimeony Lhat & shot Hthep

than a Guardsman'®s weapon wag the fiprgt shot fived.

oy
oo
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There will be evidence ffam 2 Dr. Bleh ol HWalbter
Heed Hooplial in Yas hiﬁwt v bhat the wound bo He.
Mackengie, or 2 bullet, ﬁﬁg evidence will show,
went in the baek ﬁfl&iﬁ.ﬁéﬁk and came out his
sheek and he was not killed. He is a plalintiff

in these cssgep, soculd nobt have bean 2 nilibary

e

weapon llke a .30 eanliber or a .4%, that it was

£ wespon other than thab.

You will see D Bieh's testinmony by a
videobtape d@@@%iﬁiaﬁ‘

Thers was cleariy no opder by any officer

any persen in bhe Ohio Habional Guard to five.

The eyvidence will show there was no order to llirve.

The Firing that was &éﬁ@'was by Guardsmen who were
in feapr.

As soon as tﬁ@ fizing commenced General
Canterbury and Major Jones immedlately said,
Tleane fire. Cease fire.” Immediately. And the
fiving that lasted, as you had heard stabted a few
moments apo by Mre Hosen and also reflerred toe by
the Court, only lasted a few seconds.

&ﬁfﬁfﬁﬁﬁasaly gtudante wore wounded and
ﬁﬁm@’w@ﬁ@'{iilﬁég |

he evidence wlll show that zowne of the

Buardan e Rige] in the alr. The evidence willl show
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that scae of the Guardsmen fired in the zround.

avidence will shew that undoubtedly there were
some rileoghets of bullets off of the ground.

'm ogodng te wind up here In just a few
moments and Me. Pulton will gpeak as well as e,
&h&ﬁkiiﬁ on behalfl of Soveraor Hhodes.

The Guaydsmen carried the weapons thab
they were lasued, which were M-l viflesn. They

were losded and leeked in front of the students.

Glearly, the evidence wlll show ~-- and th

Gourt will tell you the law; That is npot our fune

tiony the Judge willl tell you the law - bub,

The

RH

clearly, the evidence will show that tha Cuardsmen,

3

ot?

an they Uired, many of them were in fear of
bmwminent bodily herm or death.

The evidence will show that from this
alleged pesceful demonstration thousands of
racks wers thrown, %h&tﬂthg Uhlo Hatlonal luard,
the Highway Patrol, the FEI and others pieked up
many of these roocks, and vou will see some of
Them.

That, ladies and pgentlemen, 1z a brief
prelude or pleture, 1 you will, of whal we, on

behall of the defendants lv Shis cese, expect bthe

evidence to show, and on behalf of ouwr clients we

on
Eoe
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are confident that after ?@ﬂ:ﬁéaﬁ'“ll o the evidence
your verdlets will bhe for the déf@ﬁ@&ﬁ@$,

Thank wou.

KR, DavVIg: Tour Honor, may I
make a8 request?

THE COURT Step over o side bar.

(mﬁ% Followlng proceedings were had st the

side bap.)

M. DAVIS: I would 1like zt this

o
St
ol
o

b0 request an instrustion that evidence pertain-

wng to Hay 1, 2 and 3 and the svents on it o to

the affirmative delenses of bthe Cuardsmen.

He allowed HMr. Brown a grest desl of labi~
bude, but I would like thst instruction.

MR, BROWN: | The Court has

zlresdy iqu%m%u ud a¥ o what we eould and eould

not do insofar as May 1, 2 and 3,

O
)
i
sl
)
!“‘}

b

TR I think 1t78 wisep

o

e ig flrst offered with reference

4,.,‘

that, when evides
to any evente prior to May 4, to sive the Instruc-

Blom abt that time. T willl give it at that tlme.

WMR. DAVIS: Thank you., your Honor.
THE COuRZ: : You may remind me.
MR, DAVIS: , ¥ shall,
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(The forepoing proceedings were had at the
aide bar.)

THE COURY: My, Pulton, are you
spealking next?

R, FULTOH: Yes, 1f the Court

THE COURY

B

Very well. Fr. Fulbon?
MR. PULTONH: Hrr, Rosen, Hs,
Goldblatt, Mr. Devis, Mr. Keller, ir. Deker,
Mr. Engdanli,
ladles and gentlemen of the jury, all the plaintiffs.
¥ will do my very h@ﬁﬁrﬁﬁﬁ% in these briel
moments that I am btaking te attempt not o go over
in detall any of the areas that Hr. Drown has
sovered.
& lowsult must be looked at in 1ight of
what cceurred and vwhat took place., Ve must atitempt
the best we can o producse evidenge Lo you do let

you know what oseurred on that trazie day of May

heh.

i~

L

Yo sapect the evidsnce here o ghow, an it
deals with these Individual Guardsmen, bhnat the
gvents referred (o by He. Brown wore events fhat

i

ware important bo the actlens of each and every

-3
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gingle Gusrdaman who
% o s o g . BE ,,@,a]
Uommons on Hay 4th,
throuzh and observed

left in hilg mind, as

sbher regsonable person, what hs was

hEill during that lash

the firing.

was on that hdll and on thad
what that Guardsman had gone

in those days prior thereto

&

it would In the nmind of any

faveful sharge which led to

the MNallonal Guard and the

,;‘:4\

%La%a of Ohdo complied with and in many instances

went bevond the reguirements of the Department of

paot to the tralning they used and

inplemented in prepaving their men for riot

ol
o

g
el
e
b
o
i3
[
it

m

In 18570 there

repalations and fleld

Lroops, should operate when they ar

e were anlled ouk in

eivil disturbances and trouble facine

vears in 1969 and 1970.
wepre Department of Army

manuals which set forth

idelines under whileh treops, Federsl

{m

2 oallisd oub

riat duty or elivil disturbanses,

and thase puldelines were alluded to most recently

I btestinmony that was

{Conferance was had at the beneh, )

RF« FYLEO]

pub out by Contlaental Army or Cona, or by the

‘neing on that

el
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Danartmant of Army ¢alled for the various steps that

should be taken by a2 commsnder on bhe gceeng when

faced with elivil diszsturbance and the contrel of
civilisn riloters. And that guldeline permitbed

natances in which weapons had thelr bayonets

fixed, instances 1n which the boayonets were lusd

and the smmunition was in the chawmber and instances
when that anpunition was resdy bto be Tired upon

the necessity under thege guidelines, that lesser
means had been exhausted or were unavaillable @n&
thak to thet Individual ﬁﬁl&i&“ or Guardsman rishk
of death or serious bodily harm and wasg nol
inereased by the use of that partlicular weapon

and when that individusl Guardsman In his ﬁ@féﬁﬁ%
vo avoid death or serlous bodily harm to himselfl.

These suidelines were luplemented lnbo

211 50 ztates ubilising the Hablonal Guard

infaot, the Gemeral Walter Jolmson of the Migslagippld

¥ aid and how they opeprated, statsd and

will state, "Thers is nothing I have sver read In

sny field manual oy any wmanual issued by myself

which i#ﬁfi@& ee the use of ultimete Toree.”

We exposeh the evidence to show thalt the

training of the Ohlo Hablonal fGuard was squivalent
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o and, in effect, superior to the training given
%

by the Department of Army as well as by other

Shate Adjutant General offices.

He expect the evlidente to show further
Glat back in 1970, by virtue of the setup of the
Ohio Hatlonsl Gusrd as well as every other national
puard in any state, these men were issued M-l
rifles, This was the only weapon they had. This
was the elip of ammunition they were provided
(indicating) end 3t was provided by the Federal
Hovernment .,

That General Del forso, the gentleman sitting
over there, on oceasions went to the Leglslature io
ask fey the very newest equipmont with regard to
riot control. He ashed for implementation of
the use of the H-l, the only weapon given te
them by the Depariment of Army, and saild, "We
need riot gesr, we need shobguns, we need shlelds
we need the newest equipment in smoke and in
water., ™

And he went to the Department of fomy and

thers becsuse the Ohie Hatlonal fduard in

its training had probably as mush, 1f not rore

cxperience In its duby in rlet sontrel in Hough

and dpn Glenville, in Toledo, in Akron, in

13




Youngstown, and he knew whalt those pen needed to

dg the job rlght.
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And we @KQ@Q@ the evidense te show thad
every single solid & guldeline of the State of
Uhio wlth respect te its orders, with respeset to
the lmplesmentation thereof and with respect o
the training met or surpsssed any standard dle~
tated by the United States Uovernment bhrouph

the Department of Army which, in sffest. had

contrel over the plans and orders of sach indi-

gidual stabe.

e aupsel Lo have svidencs here in the

foars of plesbures. You wers shown these pletures
by Hr. Hosen whielh will zhow the @&%t?mﬁﬁi§m<ﬁhi@h
took place on the Friday that wag downbown. Thess
pletures will be made a%ail&%lé E0 you.

We expest %ﬁ~%&véV&Viﬁ§ﬂ@% whieh will show

the nabure ¢

]

T the erowd on Ssturday, the bumning
of the ROTC Building.

He expect to produce evidence of ather
pietures which will shew the size of the crowds

and gertain students with gas mashks and certaln

v -

r

i
Py
Pt

! &

students with missiles ir

e

helr hands, and we
expeat the evidence to show that on that fateful

day, we will produse evidence, we believe, which
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will place nearly every single plaintiff in this

feene of where this took place ab a time either
vefore or shortly after that legal order was glven
to disperas and get off the Commons, that svery

single one of those students, all of those plaine-

PAfTs snd the decedents, were aware of the nature

of that erowd, were aware of the order and we T

aware, a8 Mr. Brown sald, of the Loading and

locking of thoss WOADOHNS .

the size of the erowd, the nature of Lhe erowd as
the Guardsmen ascended ous of that practice Fileld,
I believe Hr. Rosen used the words "An

smotlonal and physiesl trapedy.” Ve expect the

avidaence bto show with respect fo every siangle

group, one. two and thres, emotional & ragedy az

It referred, be he Governor Rhedes op the lowest

fndividual on that Line.,

We expect the evidense to ahow Lhat sertalin

they will say, "I was not afraid.® because bhay
were In g positio: @vgﬁﬁ and over a hill whers

they were not subject to that Cinal surpe. Hot

every single Guardsman who will get up hers will

Bay he was In fear of hig 1life. %o the eontrary,

75

He ezpect W produce evidence that will show
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sowe willl say they were not. DBub we ezpect the

aevidence £o be in this trizl when thet Susrdsmon

takes the stand and tells you what was in hizg wmind
on that fateful day Lhe pranie a8y,
why he shot. He will be the one you will either
believe or dishelleve.

We belleve the evidenes will show that
had not those ladividuzl Guardsmen who ired, who
Fired thelr weapons, instesd of contriving and

astempting to hide 1%, came forth and told theip

alfficers, "I fired my wespon that day,” and it

%m»}

wag bhrough thelir slgned stabements, through thel
¥

dmiesion of that firdng that they have ended up

here as delendants,. not by reason of some cone

trivanee or songplracy to hide.

Thet wilil be the ecase of the defendants
and I ask you to take the categoriss as glven wou
ky Hr. Rosen, the ones responsible for the ruleg
of sngagement snd the lmplementation thersol, awd
I @iil let He. SBhanklin speak to the dubies of

the Governor, and listen te the svidence with

respect to they 414 and we belleve it will
show Chat they seted an reasonably vrudent indi~
viduala under the time apd sircumshbances bthat

existed on that dey, and T ask you next to listen
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%o the evidense of thege Guard offlcers and about

theilr training and thelr combalb dety snd the

[

chools they went to aml how they trained thelr

men and what they did and the orders they gave and

ask yous Did they not act as reasonably prudent
Guard offigers in dirseting those troops that day?

And I ask you lsetly, listen to the evidenge
of thope Guardsmen who Tired as they tell you about
the E@iﬁ of pogks on the pasods and what happened
to them and measure that up with the covidence we
srpect to show from %itﬁ&%ﬁﬂﬁ that at that last
moment there was 2 surege and a charge and, hwd
that not happened., the Guard would bave been
GVRIU.

I theank you.

THE QGURT: ' e, Shanklin, on
pehalf of Governor Bhodes, you may prasgent your
opanlng statemant.

MR, SHANELIH: | May 4% please Lhe
Court. Counsel for the plaintiffs, ladies and

sontlemen of the Jury, I represent Governor
Thodes in thege Cazes.
On behal? of zll counwsel T wish to thank

vou for your patience in the lengthy process of a

solection of a Jury in this cape, and we all wigh




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

bo thank you for your thoughitful consideration of

the evidence that will be presented here in this
frinl,

Trials of consolidated cases which involve
nany parties tend to be confusing. I know that all
counsel and the Court will éak& every affort to
remove ap mueh of that confusion as we can, and in
ny epenlng statement I would hope to accomplish
some of that.

The plaintiffs claim that Sovernor Rhodes
acted Intentilonslly, wantonly, recklessly in
causlng certain rules of enpugement of the Ohio
Hational fuard to be adopted, They elaim that by

Bo peting that thoss rules allowed the shootings

te ooocur en Moy Hth which resulted in the death

and the injuriss.

They also contend that Sovernor Bhodes
insued inflameatory orders to bthe Natlonal Cused
and the Guardsmen, which orders caused the shootings

ad the resulbing deaths and injurics to those

toverpor Rhodes denies those ¢laims. ALL
off the avts of Governor Bhodes were peasonable and

taken by bim in good falth,

L think it is Ilmportant Ffor vou to understand

7

-
i
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Lhat the Governor's @@&iﬁi&ﬁ:iﬁ this case is
different than the defendants, bub though dilfer-
ent, thers 1s no Inconsistency between Governor
hodes and asny of the other &%ﬁ@ﬂﬁ&ﬁtaﬁ I endorge
and adopt each and svery statement made by Hr,
Brown end Mr. Pulbon in thelr ouvsning statements,
and I de this on behalf of dovernor Bhodes.

Iv is lmportant to understand the fune-
tions of a Governor. Governor Bhodes was first

wleeted in 1962, taking office in January of 1963,
He served two terms which eoncluded in 1970. 'The
Gomstltution didn't permit him to be reelected on
thres consecutive terms, bub he was reelected

)

after a hiastus of four vesrs. He way recleched

and sepved from 197% to the present time. As vou

know, he was eleosted apain thiz fall.

Puring his Tlrst two terms he adopted n
pelisy of selecting the most %aélifi@ﬁ peonle
available to him in the ﬁﬁatm of Ghio to run ﬁhﬁ‘
different departunents of the S%&té af Obhlo.

Ar Gowernor, it is hls duty snd requirvement
wo Till posibienz of many, many aspencles snd

departmnants of povernment,

He made the practlce

g

of selseting the wmont gualified person and giviag

W
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department., Sueh s delepation of authority is nob

only o good manggen nﬁvtﬁﬂhﬂiﬁﬁﬁ but iz indeed
reasgonable and done by Governor Rhcdes in good
falth.

The Uonstitutlon of Ohio poverns the

£y

office of Governor and in one Instance the Consti-

”.

tubion makes him the commander in ghief of the

s

hio Hilita. The militis iz now lmown as the

He didn't run for that office, that is
onpe of the dutlen of that offiece. Az suech, the

Governor wag required te appoint an adjubant

Trre wyidense will show that Uovernor
Bhodas in not s wmilitery men, he was never able
En serve In the armed forces, he has no military

gxperlense whabsogverand he was well ¢

%43

acauainted
with hisz sheriteoming in this regard. In view of
this and In aesordance wilth his usual practics,
he searched Por bthe ﬂhhé gquelified person for She

Job and seleectbed 2 pan with t&, saeable militsry

eredentlals, Geaeral Del Corso.

fenaral Del Coyrso served in World War 1%,

i<

1

Korsa and Vietnam with ﬁﬁ inetion. 'The olain-

that Seneral Del Corso's

80
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The plalntiffs further stated that

&2
o
o
£
o
f4=3
b
e
o
Joodh

Corgo iz an esxpert in militapy

&
ok
£
b
f
0
sg—m
&

¢ivil disorders,

The evidence will show that fovernor
Bhodes delegated a11~&m§hayiﬁg aver mliitary
matters to General Del Gorso as tae adfubant

general. He did this in vlew of the high quali-

Ficabiong of ﬁ@ﬂ%ﬁ%l el ﬁwrge but with the

inowledps of his own iﬁﬁ?gﬁfﬁ@ﬂﬁ@ in such m&trﬁ?gk
Govarnor Rhodes acted in good failth and
in o most rea an%bl@ manner when he didn't intevr-
rene im the opevation of the Mational Cuard, when
he didn't take commend and when he didn't issue

orders. He was not o miiiaﬁyﬁ FARE

The evidence will show that the songtitution

of Ohio reguires the Governor, however, to make

the deeision teo call up the Cuard when w@@ﬁﬁﬁﬁ@d
by olvil authoritiss to do it. That is o decision
the UGovernoy cannct delegate %o obhers and, indsed,
does not. Governor Rhodes makes the deelsion
whether to gall up the Guard. He nas done thai
blrsughout his %@%mgyﬁﬁ Governsyr,

In this tﬁ?biﬂﬁlﬁy situstion, the evidence

% > A Ty A U o ot o iy, g = - N
will ehow that Sovernor Hbodes 4134 oall uy Lh

e
¥




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Guard in response to the request by Mayor Satrom

Qf Fent and after propey ?nvenuig&ti&n earried out

; the Chief of the Ohle Highway Patrol and the
Hational Guard. The offtee was first alervted by
Hayor Batrom on Friday, u%y L, and then on May 2,
Saturday, Vayor Satrem made the request And by
that time the lnvestigatlions were in and Ghe
Governor made the deeclglon to eall up the Guard
o Kent.

The Court will Instruct vou that Governor

Rnodes scbed lawfully in ealling up the Ousrd in

The Guard was called frowm duty, from the
ToAS.H. Truskers? strike that was ocsurring at
that time ag 1t is today, and that call up had
oeewrred somebine balope -

THE CODRT: Exouse me, I don't

Bellieve 1t was.

3 SRR W ¥ Ed
M. SHANKLIN: Tos, 1t was,
R QOURT: Some over %o sids bar.

{Theprcupon & discussion was had at sgide

Aot

the record.)
MR, BHANKLIMN: : Throughout Governor
Bhodes’ terms, and the many times that the Guard

was eelled up., 1t wasg reqguired of $hem to auell
= 3




g

&

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24

Z5

riots of mobs and to protect tﬁ@ lives of citizens
and thelr property.

The evidence will show that In each
ingtanee the Quard performed well and exhibitved
the resulbs of thelr %ﬁfﬁt&nﬁing training. Ths
fovernoy was well aeggaimﬁ@ﬁ with the axcellience
of the Ohle Hatlensl Guard,

On Saturday, May 2, the Guard arrived in
Eant 8 1@ the unit -~ the rioters had burned the

ROTC building., After this burning the Covernor

]

feed

made one trip to Kent and that was mads on th

£

morning of Sunday, May 3. He made ﬁﬁﬁtfﬁ?iﬁ Lo
vegeive the reporbs of gll the elvil autho i iy
with regerd o what was golng on in Kent sand at
the unilversity. He met with the MHayor, nolice

enief, Tive chiefl, the prosecuting abtiorney of

- Counby snd the Unilted States Distriet

Atbtopney Pobert Krepansky, whoe was there in part
becouse property of the Uﬂi@@ﬁ States Goverrment
nad been desatroyved In the ROTC Bullding.

During this meeting a request was made by

the press and medis reprasentatives for a2 press
conference, and that was a reasonsbls regquests
sinee the public i anxlous to know the sltuation

ander such cirvoumsbances,
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Az soon a8 th ¢ meebing eoncluded, such a
press cenflerence was held and each of the civil
paed

authorities, Ineluding the Governor, made stabe-

ments to bhe press and answered questlons of bhe

E

PUPDGE

Q"'ﬁ
el
st

reporters. Hach expressed bhely was Lo

1

restore pesce An the community and $o save the

Sunrd, the eitizons and sbtudents in Hent.

The Governor expressed his deslve to keep

the university open so that those students whe

53 B o
e i g

ro b0 olass eould g to elass,
AfTher the press conflerence Governor
Rhodes left Zanb.

T
x

The evidence will show that Goverpor Rhodes
did not take command ol the Ohlo Hatlonal Guard at
any time, he delesgated sweh command o hils
adJubant general, General Del Corsoe. No orders

to the Guapd were lssued by Goverupor Bhodes and

=

no conmender or guardsman undeprasteod or had any

ik

infarmation that {dovernor Riwpdes had izpued any
grders to the Guard,

The evidence will show that the Hatlional

‘ZF

Guard rules of roment ., weaponry and training

in Uhlo wears R&Lh&?ig“ﬁ and fopmalated by the
adjutant pane Yﬁ? and his staf?, Since tovernor

Hhades nad no ﬁl?lﬁﬁ*%'@xﬁﬁfiﬁﬁm@ b 41 not

:a“t

o
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become lnvolved, but rathep ﬁal&p&ﬁgﬁ that
authority to his adjuvbant general, who was
amply experienced in such matbers,

The evidende will zhow and the plaintlffs?
expert will testify that the United States Coverne
went did not require sach state o adopt the sane
rules of enpagement, ratber the Hubional Ouard
Dureau and th@ Departuwent of Army prepaved Pield
manuals and regulations regarding such mabtters
and stated that they were guldelines which the

svates nlght conslder in the formulation of

thelr o rules of engapenend.

S s

&

The evidence will show that the Ohis
Rules of Engagement were thoughtful, reasonable,
and alse in accordance with the guldelines apd
regulations of the Hatiopal Suard Bureau and the
United States Department of the Army.
Fupthep th@v@%ié@ﬁﬁ& will show and the
plaintiffs? exp will $estifly that the rules of

gement were even sublect bo change or modifies-

bien in the Pleld ag eiroumstances reguired, since
the Habtlonasl Ousrd Bureaw and the Tnited Stabes
Lrwy koew and snderstood thet in the final annlysls

the decislien of what must be dons and in whst opdep

<d

had bo be debermined by the commander in the Field

2o
£33
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in eash situstion.

s evidence will show bhat there was no

13
},u?

reagonable way for any governor bo conbtrol such

rules of engagement and their medificatlon singe

he could not be in the {ield, partleularly when the
Hatilenal Guard wasn on éﬂﬁ? in wany places in Ghic
at the same time, as they were on Hay 4th, 1970.

In this ingtanse the fisld commander, whan
fie commlbted his troops on the Comuwons on May 4,

P

1970, gave the order %o look and load before

i3

dlzpersing the unlawful assembly,. this order was

In sevordance with the Ghio Rules of

and within the regulations, guidelines and sugpseg-
flong mede by the Unilted States Govermment and alao
wae gtandard operating proceduve for natlonal
nthaer states.

Governor Rhodes wag not the field conmandey
and was oot present aﬁ‘ﬁéﬁ% on HMay 4. Yhe evidence
will mhow, the Court will instruet you that on May
b there waz an unlewful aspenbly in the Commons and
that a lawful osrder to disperse wes initlated and

that the Hational Guard was properly ﬂ%z yarging the

Sovernoy hﬁd@ was not Ilnvelved in any way

1u &ﬁs of t@@gm ?@tiﬂﬁw% decisiong or orders on

2
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May 4. And any act of Governor Rhodes oocurred
priler to May § and in each such instence he made

reaponable and good falth declslons.
In summary, the Ohic rules of engagement
were not authored by the Coverner, he was not ine-

tentional, wanton, reckless or anvihing of the

Bort,
The evidense will show he acted reasons

ably, underastanding hils own capaeities and the

Thare will be no evidence that will

bt
)
Yinsd
fo
ol
&
oy
w
&
;{\
L£8
»
it

Joverner Bhodes ever isssed any
order to the Nabional Guard en May 4, 1970

inflammatory or otherwlse, Governor Bhodes

ta

noa most reasonable and sood falth

o

sparated

fined

i

mannery,

I appreciate the opportunity be give you

these briel comments prlor to the svidencs baing
presenbaed to you, &gﬂrxfaam agasure you that the
gyldence that we Iindisate will bhe presented will,
indeed, be pressnted,

Thank you, your Honow.

TR CouRT: Tadies and gentlenen

of the Jury, we are golng to take a short break and
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\@h@a the First witness of the trdal will be salled
to the stand.

Beveral bimes as we vere impaneliag the
Jury, a Jurer would inguire whether 1% iz permis-
givle for & juror bto ashk %lﬁa%&%i%ﬁ of a witness.
T explained sach time, and I mow btell sil of the
Jurors the following:
I am sure that at bimes you will be think-

e aaked and

o

ing of & geegtion that you hope will
very often those guestions evenbually get saksd

But lawvers gsk guesbions 1ln thelr own way, in a
sertaln maoner and, btherefore, you must not sssune

that thevy are not g@iﬁg w6 agk the guestlon.

ut AT, iﬁ@waaﬁ after the interrogation has

&

nrogesded and your questlon is not getiing

fin

angwered, we will gﬁﬁvié& for the Jury paper, you

&

mpy weite out the question, of course indicate your

“5

: bo althey

L

£

vame, and then submib thay guestior

Deputy Heom (lerk Jobnson, whe will be here at

times, or one of my law elerks, Hs. Busme, who
will be hers ab tises, opr dr. Haomond, 1f he

happens o be in the courtrook, ny senior law

Then T will take that quesiion up wiith

counzel and i 1t is a proper question it will be

84
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anked eithey by counsel oy bv my ae if

At this time, tﬁ@ﬁﬁ,ﬁéﬁ §ﬁ?ﬂ?$ may go to
the gary'r@ﬁm,aﬁﬁ we wlll reeall you Just ag soon
a5 the flrst witness iz 1‘*&: o testify.

You may proceed te the jJjury room Polloving
all the ingbrustions previously given vou.

He will be in

recess until the Jury has

been recalled.

{Recess had. )

THE COURTy

Counsel atep over to

{Conferents was had at the side bar.)
I at sny time the

alternstes cannal hear a witness or, indeed,

Lo
piis
&

rﬁ-'!
fed

a2 witness testifying from the witness ohair, plesse

L

MP. PADL: Ho. I have to oove

QY@L

THE COURT: Hayve you betber move

Jour ehairg over a 1ittle so you don't have Lo

Poneaks

My, Paul, are you able toe sae? Can you ses

o
Rreg




