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Edward W. Swanson, SBN 159859
August Gugelmann, SBN 240544
SWANSON & McNAMARA LLP
300 Montgomery Street, Suite 1100
San Francisco, California 94104
Telephone: (415) 477-3800
Facsimile: (415) 477-9010

Court Expert
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
JOHN ARMSTRONG, et al., Case No. CV 94-2307 CW
Plaintiffs, COURT EXPERT’S QUARTERLY
REPORT ON INVESTIGATIONS AND
V. DISCIPLINE

GAVIN NEWSOM, et al.,

Defendants.

In response to the Court’s orders regarding staff misconduct at six institutions (RJD,
LAC, COR, SATF, CIW, and KVSP), CDCR has begun implementation of a new, agreed-upon
investigations and discipline process. In addition to ordering these reforms, the Court also
ordered the Court Expert to issue quarterly reports on CDCR’s implementation.

The first stage in the new investigations and discipline process requires institutions to
review allegations brought by incarcerated persons to determine which involve “staff
misconduct” as defined by the parties and to refer those cases to the Centralized Screening Team
(CST). Incarcerated persons can file complaints using a number of forms, most commonly Form
602-1. Pursuant to the previously-filed schedule (see Dkt. 3371), CST has begun receiving

complaints raised via Form 602-1 at the six prisons. Starting September 22, 2022, CST will
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receive allegations raised at the six prisons by means other than Form 602-1; implementation of
the new process at other CDCR institutions will also begin on September 22. /d.

Given that CST only began receiving complaints on May 31, it is not yet possible to
assess many aspects of the new process. However, an issue has arisen regarding the volume of
allegations. Currently, CST is receiving a far larger number of referrals than CDCR anticipated.
To some extent, the high numbers may be due to institutions applying an overly broad definition
of “staff misconduct,” which could result in CST’s receiving allegations that do not meet the
parties’ agreed-upon definition of that term. CDCR is implementing new training to address this
issue. However, to at least some extent, there appear to be more staff misconduct allegations than|
expected. This may have implications for investigator workload, for the ability to complete
investigations in a timely manner, and for the thoroughness of investigations. The parties are
working to understand the cause and the extent of this issue, and the Court Expert will report
further developments to the Court.

In addition, as was the case at the time of the last update, two aspects of the new process
are still being developed: the parameters of an Early Warning System and the guidelines that will
govern post-investigation review by OIA, EAPT, and hiring managers. See RJD Remedial Plan,
12 (describing Early Warning System); id. at 6 (“CDCR will develop a tool for investigation
managers, vertical advocates for designated cases, and hiring authorities to use to determine
whether investigations are comprehensive and unbiased.”). The Court Expert will inform the
Court in upcoming reports of the status of these matters.

The parties and the Court Expert have also discussed the manner in which the Court
Expert will evaluate the new investigations and discipline process now that implementation has
begun. Currently, CDCR is making quarterly productions to plaintiffs and to the Court Expert of
“all documents related to . . . staff misconduct complaints in which the alleged victim is a
qualified inmate with a disability and alleges violations of his or her rights under the ARP or
ADA.” Dkt. 3218, 6. Plaintiffs are reviewing those productions for indications of non-
compliance with the remedial plans or of incomplete or biased investigations. The Court Expert

anticipates that the review of individual investigations will continue, and the Court Expert will
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report on issues that he believes merit the Court’s attention. Based on their review of the current
quarterly productions, plaintiffs have raised concerns with possible noncompliance with BWC
policies and with individual investigations that appear to be less than comprehensive.! The
parties are discussing these concerns.

In addition to that ongoing review, the Court Expert anticipates conducting detailed
examinations of important elements in the new process in future quarterly reports. The Court
Expert anticipates that his next report will focus on CST, including issues of caseload, timeframe
for CST reviews, and use of the Allegation Decision Index (ADI) to determine which complaints
require investigation by the Office of Internal Affairs. The Court Expert and the parties will meet
and confer on the subject matter of further reports, which may include staffing of OIA
investigations, whether officers accused of misconduct are being reassigned where appropriate,
whether wardens are imposing appropriate penalties, the post-investigation review panel,

ongoing training of investigators and counsel, and other issues.

Dated: June 30, 2022 Respectfully submitted,

/s/
Edward W. Swanson
SWANSON & McNAMARA LLP

! The productions to date have concerned investigations conducted under legacy procedures, not
under the new process.
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