Cas

O 0 9 O N A~ W N =

[\ T NG T NG T N0 T NG T N T N T N N N T S g e e e e -
o N N »n B~ W N = O©O VW 0O N O N R W NN = O

rS

D

e 3:20-cv-00406-AJB-DDL  Document 1038-1

Page 1 of 18

GAY C. GRUNFELD — 121944
VAN SWEARINGEN — 259809

Filed 03/03/26  PagelD.61790

AARON J. FISCHER — 247391
LAW OFFICE OF

MICHAEL FREEDMAN — 262850 AARON J. FISCHER
MARC J. SHINN-KRANTZ — 312968 1400 Shattuck Square Suite 12 - #344
ERIC MONEK ANDERSON — 320934 Berkeley, California 94709

ERIC HO — 359738 Telephone: (510) 806-7366
ROSEN BIEN Facsimile: (510) 694-6314
GALVAN & GRUNFELD LLP ajf@aaronfischerlaw.com

101 Mission Street, Sixth Floor

San Francisco, California 94105-1738 CHRISTOPHER M. YOUNG - 163319

Telephone: (415)433-6830 DLA PIPER LLP (US)
Facsimile: (415) 433-7104 4365 Executive Drive, Suite 1100
ggrunfeld@rbgg.com San Diego, California 92121-2133
szearlngen@% gg.com Telephone: 2858 677-1400
mfreedman@rbgg.com Facsimile: (858) 677-1401
mshinn—krantzér gg.com christopher.young@dlapiper.com

eanderson(@rbge.com
eho@rbggc.%on% ©

Attorneys for Plaintiffs and the Certified Class and Subclasses

(defense counsel on following page)

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

DARRYL DUNSMORE, ANDREE
ANDRADE, ERNEST ARCHULETA,
JAMES CLARK, ANTHONY EDWARDS,
REANNA LEVY, JOSUE LOPEZ,
CHRISTOPHER NORWOOD, JESSE
OLIVARES, GUSTAVO SEPULVEDA,
MICHAEL TAYLOR, and LAURA
ZOERNER, on behalf of themselves and all
others similarly situated,

Plaintiffs,
\%

SAN DIEGO COUNTY SHERIFF’S
DEPARTMENT, COUNTY OF SAN
DIEGO, SAN DIEGO COUNTY
PROBATION DEPARTMENT, and DOES
1 to 20, inclusive,

Defendants.

[4828381.4]

Case No. 3:20-cv-00406-AJB-DDL

MEMORANDUM OF POINTS
AND AUTHORITIES IN
SUPPORT OF JOINT MOTION
FOR PRELIMINARY
APPROVAL OF MENTAL
HEALTH SETTLEMENT
AGREEMENT RESOLVING
SECOND CLAIM FOR RELIEF

Judge: Hon. Anthony J. Battaglia
Date: May 28, 2026

Time: 10:00 a.m.
Crtrm.: 4A

Case No. 3:20-cv-00406-AJB-DDL

MEM. OF P. & A. ISO JOINT MOTION FOR PRELIMINARY APPROVAL OF MENTAL HEALTH
SETTLEMENT AGREEMENT RESOLVING SECOND CLAIM FOR RELIEF




rS

Cas

O 0 9 O N A~ W N =

[\ T NG T NG T N0 T NG T N T N T N N N T S g e e e e -
o N N »n B~ W N = O©O VW 0O N O N R W NN = O

e 3:20-cv-00406-AJB-DDL  Document 1038-1  Filed 03/03/26
Page 2 of 18

(counsel continued from preceding page)

Susan E. Coleman (SBN 171832)
E-mail: scoleman@bwslaw.com
BURKE, WILLIAMS & SORENSEN, LLP
501 West Broadway, Suite 1600,

San Diego, CA 92101-8474

Tel: 619.814.5800Fax: 619.814.6799

Elizabeth M. Pa g/ (SBN 157069)

E-mail: e{?&f’fﬁ?@g wslaw.com

BURKE, AMS & SORENSEN, LLP
60 South Market Street, Ste. 1000

San Jose, CA 95113-2336

Tel: 408.606.6300Fax: 408.606.6333

Attorneys for Defendants
COUNTY OF SAN DIEGO, SAN DIEGO

DEPARTMENT

PagelD.61791

COUNTY SHERIFF’S OFFICE and SAN DIEGO COUNTY PROBATION

[4828381.4] Case No. 3:20-cv-00406-AJB-DDL

MEM. OF P. & A. ISO JOINT MOTION FOR PRELIMINARY APPROVAL OF MENTAL HEALTH
SETTLEMENT AGREEMENT RESOLVING SECOND CLAIM FOR RELIEF




rS

Cage 3:20-cv-00406-AJB-DDL  Document 1038-1  Filed 03/03/26 PagelD.61792

O 0 9 O N A~ W N =

[\ T NG T NG T N0 T NG T N T N T N N N T S g e e e e -
o N N »n B~ W N = O©O VW 0O N O N R W NN = O

Page 3 of 18
TABLE OF CONTENTS
Page
FACTUAL AND PROCEDURAL BACKGROUND ....cooiieeeeeeeeeeeeeeeeeeeeeeeeeee 2
A. Plaintiffs’ Second Claim for Relief Seeks Relief Under Federal
and State Constitutional PrOVISIONS ...couueeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 2
B.  Litigation Over the Second Claim for Relief.............ccccovviveiieniiennnnnnn. 2
SUMMARY OF THE SETTLEMENT AGREEMENT ... 3
LEGAL STANDARD ..o e e e e e e e e e e e eaeeeaas 5
A R GUM EN T . e e e e e e e e e e e e e e e e eeaaaaas 7
L. THE SETTLEMENT AGREEMENT IS FAIR, ADEQUATE AND
REASONABLE, WARRANTING PRELIMINARY APPROVAL ................ 7
II. THE SETTLEMENT AGREEMENT DOES NOT PROVIDE FOR
ANY PARTICULAR AMOUNT OF ATTORNEYS’ FEES, BUT
PROVIDES FOR FUTURE LITIGATION OF ANY CLAIM FOR
ATTORNEYS’ FEES AND EXPENSES ... 9
III. THE PROPOSED NOTICE SATISFIES DUE PROCESS AND
SHOULD BE APPROVED ...t 10
IV. DISTRIBUTION OF CLASS NOTICE ... oo 10
V. THE COURT SHOULD ISSUE A SCHEDULING ORDER AND SET
A DATE FOR THE FAIRNESS HEARING ....coooiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeen 11
VI. THE PARTIES AGREE THAT THE JANUARY 5, 2026 ORDER TO
SHOW CAUSE HAS BEEN RENDERED MOOT ...coovuiiieeeeeeeeeeeeeeeeeenn. 12
CON CLUSION . e e et e e e e e e e e 12
[4828381.4] 1 Case No. 3:20-cv-00406-AJB-DDL

MEM. OF P. & A. ISO JOINT MOTION FOR PRELIMINARY APPROVAL OF MENTAL HEALTH
SETTLEMENT AGREEMENT RESOLVING SECOND CLAIM FOR RELIEF




Cas

O 0 9 O N A~ W N =

[\ T NG T NG T N0 T NG T N T N T N N N T S g e e e e -
o N N »n B~ W N = O©O VW 0O N O N R W NN = O

rS

D

e 3:20-cv-00406-AJB-DDL  Document 1038-1  Filed 03/03/26 PagelD.61793

Page 4 of 18
TABLE OF AUTHORITIES
Page
CASES
Acosta v. Trans Union, LLC,
243 F.R.D. 377 (C D. Cal. 2007) et e 6
Amchem Prods. Inc. v. Windsor,
52T ULS. 591 (1997) oot et e e e e e e 5
Bellinghausen v. Tractor Supply Co.,
03 F.R.D. 611 (N.D. gal 2014) ...................................................................... 7
Bloom v. City of San Dzeg
No. 17-cv-02324-AJB-DEB, 2024 WL 1162103 (S.D. Cal. Mar. 18,
2024 e e e e e e e e e e et e e e e e araaeeeeanraaaeas 7
Campbell v. Facebook, Inc.,
951 F.3d 1106 (9th Cir. 2020) e e 7
Class Plamng’s v. City of Seattle,
955 F.2d 1268 (9th Cir. 1992) ....................................................................... 6,7
Eddings v. Health Net, Inc.,
0. CV 10-1744-JST (RZx), 2013 WL 169895 (C.D. Cal. Jan. 16,
203 ) e e e e et e e e e et a e e e e araaae e e nraaaaas 6
Hanlon v. Chrysler Corp.,
150 F.3d 1011 (9th Cir. 1998), overruled on other grounds by Wal-
Mart Stores, Inc. v. Dukes, 564 U.S. 338 (20T1) eeeiieeeeeeee e, 6,7
Hubbard v. Claim Jum&er Enterprises, Inc.,
No. 05CV0367 W(JFS), 2005 WL 4655133 (S.D. Cal. Aug. 2, 2005).......... 12
In re Hyundai & Kia Fuel Econ. Litig.,
26 F.3d 539 (9th Cir. 2019) e 7,10
In re Pac. Enters. Secs. Litig.,
47 F.3d 373 (Oth Cir. 1995) .eeeeiiieee e 8
In re Tableware Antitrust Liti
484 F. Supp. 2d 1078 (%D Cal. 2007) weveeeeiee ettt 6
In re Wireless Facilities, Inc. Secs. Litig. 11,
253 F.R.D. 607 (S.D. Cal. 2008) .....cueeeriieiieiieecieeeieeeee et 8
Officers §{or Justice v. Civil Service Comm ’n,
688 F.2d 615 (9th Cir. 1982)...ccueiieiiiieeeeeeeee e 7,11
Rodriguez v. W. Publ’g Corp.
563 F.3d 948 (9th Clr 2009) ........................................................................... 10
[4828381.4] 1 Case No. 3:20-cv-00406-AJB-DDL

MEM. OF P. & A. ISO JOINT MOTION FOR PRELIMINARY APPROVAL OF MENTAL HEALTH
SETTLEMENT AGREEMENT RESOLVING SECOND CLAIM FOR RELIEF




rS

Cas

O 0 9 O N A~ W N =

[\ T NG T NG T N0 T NG T N T N T N N N T S g e e e e -
o N N »n B~ W N = O©O VW 0O N O N R W NN = O

e 3:20-cv-00406-AJB-DDL  Document 1038-1  Filed 03/03/26 PagelD.61794
Page 5 of 18

Spann v. J.C. Penne Cor%,

314 F.R.D. 312 (C.D. Cal. 2016) c...voeeeeeieeeiieeeeee e 11
Staton v. Boeing Co., '

327 F.3d 938 (9th Cir. 2003) ....uiiieieieeeee ettt 9
Van Bronkhorst v. Safeco Cor]p.,

529 F.2d 943 (Oth Cir. 1976) ...uciceeiieeeeeeee e 6
CONSTITUTIONS
CAL. CONST. art. I, §87, 17 oot e e s 2
U.S. CONST. amends. VIII, XIV ..o 2
STATUTES
Cal. GOV'ECode § 11135 .. e e s 2
RULES
Fed. R. Civ. P. 23 ettt et e e st e e passim
FEd. R. GV, P30ttt e e e e e e e e e e eenanes 3
[4828381.4] 111 Case No. 3:20-cv-00406-AJB-DDL

MEM. OF P. & A. ISO JOINT MOTION FOR PRELIMINARY APPROVAL OF MENTAL HEALTH
SETTLEMENT AGREEMENT RESOLVING SECOND CLAIM FOR RELIEF




Cas

O 0 9 O N A~ W N =

[\ T NG T NG T N0 T NG T N T N T N N N T S g e e e e -
o N N »n B~ W N = O©O VW 0O N O N R W NN = O

rS

D

e 3:20-cv-00406-AJB-DDL  Document 1038-1 Filed 03/03/26 PagelD.61795
Page 6 of 18

Plaintiffs Darryl Dunsmore, Andree Andrade, Ernest Archuleta, James Clark,
Anthony Edwards, Reanna Levy, Josue Lopez, Christopher Norwood, Jesse
Olivares, Gustavo Sepulveda, Michael Taylor, and Laura Zoerner (collectively,
“Plaintiffs”) and Defendants San Diego County and the San Diego County Sheriff’s
Office (formerly known as “Sheriff’s Department”) (“SDSO”) (collectively,
“Defendants”) jointly request that the Court grant preliminary approval to the
Parties’ Mental Health Settlement Agreement, which is attached as Exhibit A to the
Declaration of Gay Crosthwait Grunfeld (“Grunfeld Decl.”), filed herewith. The
Settlement Agreement provides relief to the certified class of people who are
currently incarcerated in the San Diego County Jail system and who will be incar-
cerated at the Jail in the future. The Settlement Agreement, which fully resolves
Plaintiffs’ Second Claim for Relief, requires Defendants to implement measures to
safeguard the constitutional rights of Class Members incarcerated at all San Diego
County jail facilities with respect to mental health care, as further specified below.

The Settlement Agreement is fair, adequate, and reasonable and is the product
of serious, informed, and non-collusive negotiations between experienced and
knowledgeable counsel for Plaintiffs and the Certified Class, counsel for
Defendants, and officials from the County. It satisfies all criteria for preliminary
approval under Rule 23 of the Federal Rules of Civil Procedure. Additionally, the
Parties’ Proposed Notice and schedule for a fairness hearing will allow Class
Members an adequate opportunity to review and comment on the Settlement
Agreement and is consistent with the Parties’ desire for prompt implementation of
the Settlement Agreement.

Accordingly, the Parties respectfully request that the Court (1) grant prelimi-
nary approval of the Settlement Agreement; (2) approve the Proposed Notice,
attached as Exhibit B to the Grunfeld Declaration; (3) direct distribution of Notice to
the Class; and (4) adopt the schedule proposed herein for Class Member objections,

the filing of a Motion for Final Approval, and for hearing the motions and
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addressing objections detailed herein.
FACTUAL AND PROCEDURAL BACKGROUND
A.  Plaintiffs’ Second Claim for Relief Seeks Relief Under Federal and
State Constitutional Provisions

On March 2, 2020, Plaintiff Darryl Dunsmore filed this case as an individual
action. Doc. No. 1. On February 9, 2022, Plaintiff Dunsmore, joined by additional
named plaintiffs, filed the Second Amended Complaint raising class claims under
the Americans with Disabilities Act, Rehabilitation Act, California Government
Code section 11135 (collectively, “ADA™), and the Eighth and Fourteenth Amend-
ments to the U.S. Constitution and Article I, Sections 7 and 17 of the California
Constitution. Doc. No. 81. On May 2, 2022, Plaintiffs filed a motion for
preliminary injunction seeking, among other things, changes to the mental health
care provided by SDSO. Doc. No. 119-1 at 12-16, 24-26. The Court denied that
motion. Doc. No. 203. Plaintiffs filed their Third Amended Complaint, Doc. No.
231 (“TAC”), on November 18, 2022. The Second Claim for Relief in the TAC
seeks adequate mental health care under the U.S. and California Constitutions.

B. Litigation Over the Second Claim for Relief

The parties started discussing the potential for settlement of issues related to
mental health care on February 5, 2025. Grunfeld Decl., 9 19.

On November 3, 2023, after a joint motion by the Parties, the District Court
entered an Order Granting Joint Motion for Class Certification and Approval of
Proposed Class Action Notice Plan. Doc. No. 435. This Order certified a class of
individuals pursuant to Federal Rule of Civil Procedure 23(b)(2) defined as follows:

All adults who are now, or will be in the future, incarcerated in any of

the San Diego County Jail facilities (“Incarcerated People Class”).

Id. at 10. The Order approved Rosen Bien Galvan & Grunfeld LLP, the Law Office
of Aaron Fischer, and DLA Piper LLP (US) as Class Counsel. Id. at 10-11.

The parties engaged in extensive fact and expert discovery related to the
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Second Claim for Relief, including three on-site facility inspections by Plaintiffs’
mental health expert (Dr. Pablo Stewart), several Rule 30(b)(6) depositions,
document production, and exchanges of expert reports. Grunfeld Decl., §| 5.

On October 10, 2025, Plaintiffs filed a motion to limit the use of Administra-
tive Separation for people with serious mental illness. Doc. No. 979. Dr. Stewart
filed declarations in support of that motion as well. Doc. No. 979-6; Doc. No. 992-
2. The Court issued an order denying that motion on December 30, 2025. Doc. No.
1015.

Over the course of many months in 2025-26, the Parties exchanged proposals
to resolve the Second Claim for Relief. The Parties also met regularly with Magis-
trate Judge Leshner for settlement discussions. These discussions with Magistrate
Judge Leshner took place on February 5, 2025, February 28, 2025, March 7, 2025,
March 21, 2025, March 28, 2025, April 3, 2025, April 10, 2025, April 21, 2025,
April 30, 2025, May 2, 2025, May 16, 2025, June 30, 2025, August 1, 2025,
August 29, 2025, September 17, 2025, September 26, 2025, October 10, 2025,
November 10, 2025, December 5, 2025, December 10, 2025, December 19, 2025,
December 23, 2025, and January 5, 2026. Grunfeld Decl., Ex. A at § 3. The Parties
also conducted settlement discussions without the involvement of Judge Leshner.
Together, the discussions spanned dozens of hours. Grunfeld Decl., §19. The
Board of Supervisors approved the Mental Health Settlement on February 10, 2026.
Id. On February 24, 2026, the parties filed the Settlement Agreement as an
amended joint motion, Doc. No. 1034, and the Court approved the amended motion
on February 25, 2026, and directed the parties to move for preliminary approval of
the Mental Health Settlement Agreement and Order and Notice to the Class. Doc.
No. 1036.

SUMMARY OF THE SETTLEMENT AGREEMENT
The Mental Health Settlement Agreement is attached as Exhibit A to the

Grunfeld Declaration. The Settlement Agreement resolves Plaintiffs’ Second Claim
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for Relief and identifies the measures that Defendants have agreed to implement to
resolve that claim.

The Settlement Agreement addresses each of the issues in Plaintiffs’ Second
Claim for Relief, including the identification and tracking of people in need of
mental health care, mental health staffing, clinical control of mental health care
decisions, continuity of mental health medications, timely access to mental health
care, provision of care for people with ongoing mental illness, provision of
confidential mental health care, use of isolation units for people at risk of suicide,
provision of care for people at risk of suicide, provision of care for people with
acute mental health needs, placement of people with mental illness in
Administrative Separation, and provision of discharge planning and resources. See
TAC 99 123-229.

Specifically, the Settlement Agreement includes the following requirements:

Policies, Procedures, and Practices to Protect Constitutional Rights

The Settlement Agreement details a number of measures that Defendants will
take or will continue taking to protect the constitutional rights of Class Members
with respect to adequate mental health care, including, for example: (1) timely
referrals to mental health clinicians and psychiatric providers; (2) assignment to
appropriate Levels of Care and housing units that meet their mental health needs;
(3) mental health treatment and programming; (4) confidentiality; (5) assess whether
individuals should not be placed in Administrative Separation or potentially be
moved out due to mental health concerns; (6) suicide prevention; (7) release
planning and medication at release; (8) a mental health system needs assessment;
(9) mental health policies and staff training; and (10) County oversight of all mental
health staff working in the jails.

Needs Assessment and Expansion of Mental Health Units

The County initiated a plan prior to the signing of the Settlement Agreement

to expand Outpatient Stepdown Units (“OPSD”) for people with mental health
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needs at Rock Mountain Detention Facility. In addition to these enhancements,
under the Settlement Agreement, the County agrees to open an additional Outpatient
Stepdown module at Rock Mountain Detention Facility by March 2027 intended for
high-security class members. The County will also, within one year of the signing
of the Settlement Agreement, conduct a systemwide needs assessment to develop a
bed and staffing plan to meet the needs of the mental health population at its jail
facilities. Within two years of the completion of the needs assessment, the County
agrees to utilize the findings of the systemwide needs assessment to develop and
implement a bed plan and staffing plan to meet the needs of the mental health
population through the defined levels of care.

Neutral Expert to Issue Reports on Compliance

To help ensure compliance with the Settlement Agreement, the County agrees
to retain a neutral expert with relevant professional expertise. The neutral expert
will be responsible for evaluating compliance with policies, practices, procedures,
and training under the Mental Health Settlement Agreement. The neutral expert will
conduct site visits of jail facilities twice per year, interview staff and Class
Members, and have access to documents, which they will use to issue twice-yearly
reports on compliance with the Mental Health Settlement Agreement. The parties
will accompany the neutral expert on site visits and will have the opportunity to
provide comments on the neutral expert’s draft reports.

Continuing Court Jurisdiction

The Court will exercise continuing jurisdiction over the Settlement
Agreement until the County has achieved substantial compliance with the
Settlement Agreement.

LEGAL STANDARD

A class action may not be settled without court approval. Fed. R. Civ. P,

23(e). At the preliminary stage, the Court must first assess whether a class exists.

1d. (citing Amchem Prods. Inc. v. Windsor, 521 U.S. 591, 620 (1997)). As noted
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above, the Court granted the parties’ Joint Motion for Class Certification. Doc. No.
435 at 10; see also Doc. No. 828 at 5 n.1 (finding that this condition was met for the
purposes of preliminary approval of the ADA settlement based on the Court previ-
ously granting class certification).

Second, the court must determine whether the proposed settlement “is funda-
mentally fair, adequate, and reasonable.” Hanlon v. Chrysler Corp., 150 F.3d 1011,
1026 (9th Cir. 1998), overruled on other grounds by Wal-Mart Stores, Inc. v. Dukes,
564 U.S. 338 (2011). Rule 23(e)(1) requires the court to take certain steps to ensure
proper administration of the settlement, including “direct[ing] notice in a reasonable
manner to all class members who would be bound by the proposal.”

“[P]reliminary approval and notice of the settlement terms to the proposed
class are appropriate where ‘[1] the proposed settlement appears to be the product of
serious, informed, non-collusive negotiations, [2] has no obvious deficiencies,
[3] does not improperly grant preferential treatment to class representatives or
segments of the class, and [4] falls with [sic] the range of possible approval ...."” ”
Eddings v. Health Net, Inc., No. CV 10-1744-JST (RZx), 2013 WL 169895, *2
(C.D. Cal. Jan. 16, 2013) (quoting In re Tableware Antitrust Litig., 484 F. Supp. 2d
1078, 1079 (N.D. Cal. 2007) (internal quotation and citation omitted) and citing
Acosta v. Trans Union, LLC, 243 F.R.D. 377, 386 (C.D. Cal. 2007) (“To determine
whether preliminary approval is appropriate, the settlement need only be potentially
fair, as the Court will make a final determination of its adequacy at the hearing on
Final Approval, after such time as any party has had a chance to object and/or opt
out.”)).

The Ninth Circuit recognizes the “overriding public interest in settling and
quieting litigation ... particularly ... in class action suits ....” Van Bronkhorst v.
Safeco Corp., 529 F.2d 943, 950 (9th Cir. 1976); see also Class Plaintiffs v. City of
Seattle, 955 F.2d 1268, 1276 (9th Cir. 1992) (There is a “strong judicial policy that

favors settlements, particularly where complex class action litigation is con-
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cerned.”); In re Hyundai & Kia Fuel Econ. Litig., 926 F.3d 539, 556 (9th Cir. 2019)
(same).
ARGUMENT

I. THE SETTLEMENT AGREEMENT IS FAIR, ADEQUATE AND
REASONABLE, WARRANTING PRELIMINARY APPROVAL

Federal Rule of Civil Procedure 23(e) requires a district court to determine
whether a proposed class action settlement is “‘fundamentally fair, adequate, and
reasonable.”” See Class Plaintiffs, 955 F.2d at 1276 (quoting Officers for Justice v.
Civil Service Comm 'n, 688 F.2d 615, 625 (9th Cir. 1982)). “It is the settlement
taken as a whole, rather than the individual component parts, that must be examined
for overall fairness.” Hanlon, 150 F.3d at 1026; see also Officers for Justice, 688
F.2d at 630 (holding a settlement must stand or fall in its entirety because a district
court cannot “delete, modify or substitute certain provisions”). A court must assess
several factors to determine the overall fairness of a proposed class action
settlement:

the strength of the plaintiffs’ case; the risk, expense, complexity, and

likely duration of further litigation; the risk of maintaining class action

status throughout the trial; the amount offered in settlement; the extent

of discovery completed and the stage of the proceedings; the

experience and views of counsel; the presence of a governmental

participant; and the reaction of the class members to the proposed

settlement.

Hanlon, 150 F.3d at 1026; accord Campbell v. Facebook, Inc., 951 F.3d 1106, 1121
(9th Cir. 2020); Bloom v. City of San Diego, No. 17-cv-02324-AJB-DEB, 2024 WL
1162103, at *4 (S.D. Cal. Mar. 18, 2024). Courts have found an absence of
collusion when settlement negotiations are conducted by a third-party mediator. See
In re Hyundai & Kia Fuel Econ. Litig., 926 F.3d at 569; accord Bloom, 2024 WL
1162103, at *4; Bellinghausen v. Tractor Supply Co., 303 F.R.D. 611, 620 (N.D.
Cal. 2014) (noting that discovery and the use of a mediator “support the conclusion

that the Plaintiff was appropriately informed in negotiating a settlement” (citation

omitted)); see also In re Wireless Facilities, Inc. Secs. Litig. II, 253 F.R.D. 607, 610
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(S.D. Cal. 2008) (“Settlements that follow sufficient discovery and genuine arms-
length negotiation are presumed fair.”).

Accordingly, at preliminary approval, so long as the settlement agreement
falls into the range of possible approval, with deference to the result of the parties’
arms-length negotiations and the judgment of experienced counsel following
sufficient investigation and discovery—the settlement should be preliminarily
approved.

Here, the Settlement Agreement is fundamentally fair, adequate, and
reasonable. The parties reached the Settlement Agreement after twenty-three
settlement conferences with Magistrate Judge David Leshner, including an all-day,
in-person settlement conference. Grunfeld Decl., § 19. In coming to agreement on
the Settlement Agreement terms, the parties exchanged numerous draft written
proposals over eleven months. Id. As the Court has already found, Class Counsel
collectively have extensive expertise in constitutional law, class action cases, and
litigation regarding the rights of incarcerated persons. See Doc. No. 435 at §;
Grunfeld Decl., 4] 7-10. The parties have investigated the factual and legal issues
raised in this action, conducted extensive fact and expert discovery, vigorously
litigated the matter, and diligently negotiated the Settlement Agreement.

Class Counsel have considered the complexity of this action, the length of
time until trial, and the risks inherent in litigation and believe that the Mental Health
Settlement Agreement is an acceptable alternative to trial. Grunfeld Decl., 9 11-18.
Counsel on both sides view this agreement as a successful compromise that will
afford significant benefits to the Class Members. Thus, the fact that qualified, well-
informed counsel endorse the Settlement Agreement as being fair, reasonable, and
adequate weighs in favor of preliminary approval. See In re Pac. Enters. Secs.
Litig., 47 ¥.3d 373, 378 (9th Cir. 1995) (explaining that counsel “are better
positioned than courts to produce a settlement that fairly reflects each party’s

expected outcome in litigation.”). The parties also negotiated the Settlement

[4828381.4] 8 Case No. 3:20-cv-00406-AJB-DDL

MEM. OF P. & A. ISO JOINT MOTION FOR PRELIMINARY APPROVAL OF MENTAL HEALTH
SETTLEMENT AGREEMENT RESOLVING SECOND CLAIM FOR RELIEF




Cas

O 0 9 O N A~ W N =

[\ T NG T NG T N0 T NG T N T N T N N N T S g e e e e -
o N N »n B~ W N = O©O VW 0O N O N R W NN = O

rS

D

e 3:20-cv-00406-AJB-DDL  Document 1038-1  Filed 03/03/26 PagelD.61803
Page 14 of 18

Agreement for the benefit of the Class Members, while leaving determination of the
amount of attorneys’ fees and costs for a later motion. This further demonstrates the
absence of any collusion. See Staton v. Boeing Co., 327 F.3d 938, 964-65 (9th Cir.
2003) (examining attorneys’ fees granted in settlement for indicia of collusion).
Moreover, the Settlement Agreement is a reasonable result given the risks to
the Class if the Parties had litigated the Second Claim for Relief and the likelihood

of significant delay in seeing relief implemented. See Grunfeld Decl., 9 11-18.

II. THESETTLEMENT AGREEMENT DOES NOT PROVIDE FOR ANY
PARTICULAR AMOUNT OF ATTORNEYS’ FEES, BUT PROVIDES
FOR FUTURE LITIGATION OF ANY CLAIM FOR ATTORNEYS’
FEES AND EXPENSES

This court has an “independent obligation to ensure that the award, like the
settlement itself, is reasonable, even if the parties have already agreed to an
amount.” In re Bluetooth Headset Prods. Liab. Litig., 654 F.3d 935, 941 (9th Cir.
2011). At the fee-setting stage, the interests of the plaintiffs and their attorneys
diverge and is described as “adversarial”’; therefore, the district court assumes a
fiduciary role for the class plaintiffs. In re Mercury Interactive Corp. Sec. Litig.,
618 F.3d 988, 994 (9th Cir. 2010).

It is the practice of class counsel in cases such as this one to defer any specific
discussion of attorneys’ fees and expenses until after prospective relief has been
secured for the class. The Parties have therefore reached no agreement regarding
any specific amount of attorneys’ fees and expenses to be recovered pursuant to
governing law. Class counsel has agreed to bear the risk of litigating the amount of
fees and expenses recoverable, with no guarantee of receiving any specific amount.
Instead, fees and costs are to be addressed through the litigation process.

Specifically, the Settlement Agreement provides that Class Counsel may
move for an award of reasonable fees, expenses, and costs for obtaining the relief set
forth in the Settlement Agreement. Plaintiffs will seek reasonable attorneys’ fees,

litigation expenses, and costs after the Court issues final approval of the Mental
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Health Settlement Agreement and Order, or later in the ongoing case, at Class
Counsel’s discretion. See Grunfeld Decl., Ex. A at § 144.

In addition, the Settlement Agreement sets forth a process for Class Counsel
to seek their reasonable fees for post-settlement date work performed in conjunction
with the Second Claim for Relief. See Grunfeld Decl., Ex. A at 99 145-46.

III. THE PROPOSED NOTICE SATISFIES DUE PROCESS AND
SHOULD BE APPROVED

Notice provided under Fed. R. Civ. P. 23(e) must “generally describe[ ] the
terms of the settlement in sufficient detail to alert those with adverse viewpoints to
investigate and to come forward and be heard.” In re Hyundai & Kia Fuel Econ.
Litig., 926 F.3d at 567 (quoting Rodriguez v. W. Publ’g Corp., 563 F.3d 948, 962
(9th Cir. 2009)).

The notice standard is satisfied here. Similar to the Notice approved by the
Court regarding the ADA Settlement, see Doc. No. 828, the Proposed Notice
informs the Class of the relevant aspects of the litigation and the settlement.
Grunfeld Decl., Ex. B. The Proposed Notice includes: (i) a brief statement of this
action and the Second Claim for Relief, the Mental Health Settlement Agreement,
and the claims released by the Class; (i1) the date and time of the hearing on final
approval, as scheduled by this Court; and (ii1) the deadline and process for
submitting objections to the Settlement Agreement. See Grunfeld Decl., Ex. B. The
Parties request that the Court approve the Proposed Notice.

IV. DISTRIBUTION OF CLASS NOTICE

Upon a settlement of a certified class, “[t]he court must direct notice in a
reasonable manner to all class members who would be bound by the proposal ....”
Fed. R. Civ. P. 23(e)(1)(B). Federal Rule of Civil Procedure 23(c)(2) states that for
any class certified under Rule 23(b)(2), “the court may direct appropriate notice to
the class.” Fed. R. Civ. P. 23(¢)(2)(A). In connection with the Parties’ settlement of

the Third Claim for Relief, the Parties briefed what form of notice would be
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reasonable. The Court issued an order regarding how to distribute notice for that
claim. See Order Granting Joint Motion for Preliminary Approval of Parties’
Settlement Agreement as to Plaintiffs’ Third Claim, Doc. No. 828 at 13-14. The
parties request the same notice distribution method here:
1. Post the Proposed Settlement Notice in English and Spanish
throughout the Jail on white paper and in 16-point font for the
Class, including in housing units, intake areas, holding cells, and
medical units;
2. Provide a hard copy of the Proposed Settlement Notice to every
individual who enters the Jail for a period of four weeks;
3. Provide the Proposed Settlement Notice in English and Spanish
on video kiosks in housing units; and
4. Read the Proposed Settlement Notice to incarcerated people who
have a disability that may affect their ability to read the notice.
Id. at 14.
V. THE COURT SHOULD ISSUE A SCHEDULING ORDER AND SET A

DATE FOR THE FAIRNESS HEARING

Once a court grants preliminary approval and notice is provided, the court
conducts a fairness hearing at which all interested parties have an opportunity to be
heard. At such a hearing, the court conducts a substantive evaluation of the
proposed settlement to determine whether it is “fundamentally fair, adequate, and
reasonable.” Officers for Justice, 688 F.2d at 625; Spann v. J.C. Penney Corp., 314
F.R.D. 312,319 (C.D. Cal. 2016).

The Parties propose the following schedule leading up to the fairness hearing:

. Within seven (7) days of entry of Order Granting Preliminary Approval

including the method of distribution: Defendants to distribute notice to

Class Members.

o 45 days from distribution of notice: Deadline for objections by Class
Members.

o 15 days from objection deadline: Deadline for ﬁling of Motion for
Final Approval and for responses to any timely-filed Class Member
Objections.

o 15 days from filing of Motion for Final Approval, 2:00 p.m.: Fairness
Hearing on Motion for Final Approval.
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VI. THE PARTIES AGREE THAT THE JANUARY 5, 2026 ORDER TO

SHOW CAUSE HAS BEEN RENDERED MOOT

The Parties respectfully request that the Court vacate the January 5, 2026
Order to Show Cause (“OSC”) and the briefing deadlines for the OSC. Doc. No.
1017; Doc. No. 1021. The Parties have previously stated that “the issue in the OSC
will be rendered moot” upon completion of the settlement of Plaintiffs’ Second
Claim for Relief. See Joint Motion to Extend Pretrial Order, Pretrial Conference
and OSC Deadlines, Doc. No. 1019 at 2; see also Doc. No. 1021 at 2 (Court’s order
granting in part joint motion to continue OSC deadlines); Hubbard v. Claim Jumper
Enterprises, Inc., No. 05CV0367 W(FS), 2005 WL 4655133, at *1 (S.D. Cal.
Aug. 2, 2005) (finding OSC moot for claim that had been settled).

CONCLUSION

For the foregoing reasons, Plaintiffs and the Certified Class and Defendants
respectfully request that this Court: (1) grant preliminary approval of the Settlement
Agreement; (2) approve the Proposed Notice; (3) order distribution of Notice to the
Class; (4) adopt the schedule proposed herein for Class Member objections, filing of
the Motion for Final Approval, and for hearing the motion and addressing
objections; and (5) vacate the January 5, 2026 Order to Show Cause and the OSC
briefing deadlines.

Respectfully submitted,

DATED: March 3, 2026 ROSEN BIEN GALVAN & GRUNFELD LLP

By: /s/ Gay Crosthwait Grunfeld
Gay Crosthwait Grunfeld

Attorneys for Plaintiffs and the Certified Class
and Subclasses
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DATED: March 3, 2026 BURKE, WILLIAMS & SORENSEN, LLP

By: /s/ Elizabeth M. Pappy

Elizabeth M. Pappy

Attorneys for Defendants

SIGNATURE CERTIFICATION
Pursuant to the Court’s Electronic Case Filings Procedures Manual
Section 2(f)(4), I certify that I have obtained consent of all signatories to the

electronic filing of the foregoing document.

DATED: March 3, 2026 ROSEN BIEN GALVAN & GRUNFELD LLP

By: /s/ Gay Crosthwait Grunfeld

Gay Crosthwait Grunfeld

Attorneys for Plaintiffs and the Certified Class

and Subclasses

[4828381.4] 13 Case No. 3:20-cv-00406-AJB-DDL

MEM. OF P. & A. ISO JOINT MOTION FOR PRELIMINARY APPROVAL OF MENTAL HEALTH
SETTLEMENT AGREEMENT RESOLVING SECOND CLAIM FOR RELIEF






