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Edward W. Swanson, SBN 159859
August Gugelmann, SBN 240544
SWANSON & McNAMARA LLP
300 Montgomery Street, Suite 1100
San Francisco, California 94104
Telephone: (415) 477-3800
Facsimile: (415) 477-9010

Court Expert
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
JOHN ARMSTRONG, et al., Case No. CV 94-2307 CW
Plaintiffs, COURT EXPERT’S QUARTERLY
REPORT ON INVESTIGATIONS AND
V. DISCIPLINE

GAVIN NEWSOM, et al.,

Defendants.

Pursuant to the Court’s orders for remedial measures at RID, LAC, COR, SATF, CIW,
and KVSP (Dkts. 3060 and 3218), the Court Expert provides the following report on
implementation of CDCR’s new investigations and discipline system. In our most recent report,
we focused on the Centralized Screening Team (CST), the unit in the Office of Internal Affairs
(OIA) that receives complaints of staff misconduct and determines which should be investigated
by the Allegation Inquiry Unit (AIU). In this report, we turn to the AIU and to the work of the
special agents, lieutenants, and sergeants who investigate the allegations of staff misconduct.

As noted in the Court Expert’s last report, eventually all qualifying allegations of staff
misconduct will be routed through CST and into AIU; to date, however, the system has only

been implemented at the six prisons subject to the Court’s remedial orders. According to data
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from CDCR, those six prisons generated roughly 3,900 grievances in October (the latest month
for which data is available). Not all grievances concern staff misconduct; it is the task of CST to
determine which allege misconduct. Grievances that allege a form of misconduct listed on the
Allegation Decision Index (ADI)—generally speaking, more serious forms of misconduct—are
routed to AIU for investigation, while the institutions themselves conduct inquiries regarding
allegations of misconduct that are not listed on the ADI. In October, approximately 9.6% of all
grievances (375 cases) raised allegations of staff misconduct that were routed to AIU. The
percentage of complaints alleging staff misconduct has steadily increased over time, from
roughly 4% (171 cases) of allegations in June.

As noted in the Court Expert’s last report, incarcerated people are filing more grievances
raising allegations of staff misconduct than CDCR anticipated. CDCR predicted that AIU would
receive an average of 505 cases every month. The fact that AIU is already receiving almost 75%
of that total at a time when the system is only live in six prisons indicates that AIU will
ultimately have a much higher volume of cases to investigate than the system was designed to
handle.! The Court Expert is concerned that a large number of investigations already appear to be]
taking longer than contemplated under the remedial plans, which set case completion deadlines
of four months for custody supervisors (sergeant and lieutenant) and six months for special
agents. Investigations into a quarter of the 395 allegations that were sent to AIU in June 2022
(100 allegations) remain open and past due, as do 16% of the 362 allegations AIU received in
July (58 allegations).?

The remedial plans provide that investigation deadlines may be extended for “extenuating
circumstances” and that requests for extension must be documented in writing. See Dkt. 3393

(Remedial Plan) at 5. CDCR has yet to implement that facet of the remedial plans, although it

! Implementation of the new system at the remaining institutions will occur in phases from
January 1 through November 30, 2023.

2 As noted above, the most information data available to the Court Expert is from October.
Because at that time the 120-day investigation timeline had not lapsed for cases received in
August, September, or October, there is no data yet on how many investigations were not closed
within that time frame.
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has committed to doing so no later than January 31, 2023. CDCR has also committed to closing
all past-due investigations (other than those with extensions based on documented extenuating
circumstances) by February 28, 2023.

Information from investigators

The AIU is staffed by three levels of investigators: special agents, lieutenants, and
sergeants. All 58 investigator positions are currently filled. Under the system as designed, special
agents conduct the most complex investigations or those with the most serious allegations, while
sergeants are assigned to the least complex cases. The majority of AIU cases, some 68% on
average between June and October, have been assigned to lieutenants; 21% have been assigned
special agents and 11% to sergeants.’

The Court Expert had the opportunity to meet with several special agents, lieutenants,
and sergeants to discuss how AIU is currently functioning. These conversations were not
intended to be a comprehensive audit of the system, and the information the Court Expert
obtained was anecdotal and not necessarily representative of all investigators or of the
functioning of the system as a whole. Nonetheless, the comments of these investigators are cause
for concern.

In particular, special agents and lieutenants expressed dissatisfaction with their caseloads.
The investigators the Court Expert spoke with all said they had more cases than they could
reasonably handle. Managing a high number of cases is made more difficult by having to
coordinate the schedules of Vertical Advocates (VAs)* and Office of the Inspector General
(OIG) monitors for witness interviews, which can result in sometimes substantial delay and thus
prolong investigations. Special agents and lieutenants also reported that because of delays in
processing, by the time cases are assigned, the 90-day period in which to request video footage

before it is deleted has at times almost expired (and in a few cases had already lapsed).

3 Due to data tracking issues, CDCR was unable to provide assignment information as to 1% of
cases.

4 Vertical advocates are attorneys from CDCR’s Employment Advocacy and Prosecution Team
(EAPT) who represent the Department in connection with the investigations and discipline
process.
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Defendants have acknowledged that, in at least one case, staffing issues led to a failure to timely
request footage, and they report that CDCR has implemented a new policy under which AIU will
be required to request footage within 10 days of receiving an allegation.

Both special agents and lieutenants also expressed frustration with the number of cases
they receive that, in their view, should have been assigned to sergeants or classified as involving
“routine” complaints rather than allegations of staff misconduct. In his last report, the Court
Expert noted that CDCR had proposed implementing a “causal connection” screen in hopes of
reducing the number of cases sent to AIU that on their face allege some form of staff misconduct
but in fact involve only routine grievances. CDCR has now implemented that screen at prisons
not subject to the Court’s remedial order. The Court Expert still has misgivings about the causal
connection test; as described in the last report, a review of sample cases indicated that the test
was not easy to apply consistently and objectively. However, given the comments of the special
agents and lieutenants with whom the Court Expert spoke, it may be that some adjustment to the
screening mechanism may be necessary to ease caseload burdens on investigators. The Court
Expert will discuss possible adjustments with the parties and report on any developments in the
next quarterly report.

On a more positive note, sergeants reported that they generally believe they are being
assigned cases of appropriate complexity. Their cases are generally not monitored by OIG, and
they did not report having scheduling difficulties on cases with assigned VAs. The sergeants also
in general seemed to feel their caseload was appropriate, although some felt that the expected
closing rate of 5-6 closed cases/month was somewhat high.

Regulatory issues

The Court Expert’s last report described Plaintiffs’ concerns with amendments to CDCR
regulations, which eliminated reference to the Allegation Decision Index (ADI) as a basis for
referring cases to AIU, despite the fact that the ADI was a negotiated component of the remedial

plans. As noted in that report, CDCR has confirmed that the ADI will be incorporated in the
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Department Operations Manual (DOM) and will continue to control CST’s screening decisions.
The parties continue to discuss this issue, and the Court Expert will continue to monitor it.
Plaintiffs’ concerns regarding individual investigations

Based on their review of CDCR’s quarterly productions of information regarding staff
misconduct allegations, Plaintiffs have continued to raise concerns with individual
investigations, including concerns that investigators have failed to request or adequately review
BWC footage, that some investigations appear to have been conducted in a manner that was not
comprehensive or unbiased, and that hiring authorities have imposed inadequate discipline in
cases where allegations were sustained. For the most part, CDCR has disputed these allegations,
although it has agreed to re-review one case flagged by Plaintiffs. The Court Expert will be
working with the parties to formulate a process for more in-depth review of selected cases, with

the goal of identifying shortcomings and proposing policy changes or other solutions.

Dated: December 29, 2022 Respectfully submitted,
/s/

Edward W. Swanson
SWANSON & McNAMARA LLP
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