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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

OAKLAND DIVISION

MARCIANO PLATA, et al.,

Plaintiffs,

v.

GAVIN NEWSOM, et al.,

Defendants.

 CASE NO. 01-1351 JST

DEFENDANTS’ OPPOSITION TO
PLAINTIFFS’ MOTION FOR AN ORDER
MODIFYING CDCR’S COVID-19 STAFF
TESTING PLAN

Judge:   Hon. Jon S. Tigar

INTRODUCTION

Plaintiffs ask this court to micromanage CDCR’s existing and constantly evolving staff

testing plan, which is updated as scientific knowledge and public health guidance warrant.  Such

an order would impose unduly restrictive and unworkable confines in an area where flexibility is

necessitated by the constantly evolving nature of the COVID-19 pandemic.  Moreover, this order

is legally impermissible insofar as Plaintiffs have not – and cannot – establish CDCR’s deliberate

indifference to the COVID-19 pandemic response in general, and staff testing plan specifically, as

they must in order to be entitled to relief under the Prison Litigation Reform Act (PLRA).

The current science and strategies to mitigate the risks associated with the spread of
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COVID-19 improve daily, if not hourly.  CDCR’s current staff testing plan recognizes the

dynamic nature of this situation, and was therefore created with the understanding that it would

(and does) evolve as the science and public health guidance changes.  In fact, the current iteration

of CDCR’s staff testing plan, dated July 23, is again in the process of being updated based on new

guidance issued by the California Department of Public Health (CDPH) and the California

Correctional Health Care Services (CCHCS).  Therefore, it would be an unnecessary and

inappropriate step for this Court to issue an order that would dictate the parameters of CDCR’s

staff testing plan and inhibit CDCR and CDPH’s ability to modify CDCR’s testing policies in the

future as further scientific advances are made and public health guidance on the topic evolves.

Finally, Plaintiffs ignore that CDCR’s current staff testing plan, which was developed

based on input and recommendations received from CDPH and CCHCS, is already sufficient to

mitigate the risks of COVID-19 for the incarcerated population and staff.  While Plaintiffs and

their expert, Dr. Lauring, might disagree with some of the provisions in CDCR’s staff testing plan,

mere difference of opinion does not amount to deliberate indifference, which is a finding this

Court must make before it can issue the order Plaintiffs request.

Plaintiffs’ motion must therefore be denied in its entirety.

BACKGROUND FACTS

CDCR’s staff testing plan was developed based on recommendations and input from

CDPH and CCHCS.  (Declaration of Katherine Minnich (Minnich Decl.), at ¶ 3.)  On July 15,

Defendants produced the then-current iteration of CDCR’s staff testing plan to Plaintiffs.

(Declaration of Nasstaran Ruhparwar (Ruhparwar Decl.), at ¶ 2.)  On July 23, Plaintiffs,

Defendants, CCHCS, and CDPH met and conferred to discuss Plaintiffs’ concerns with the plan.

(Id., at ¶ 3; Declaration of Dr. James Watt (Watt Decl.), at ¶ 9.)  The parties’ meet and confer

efforts were, for the most part, successful.  The same day, Defendants produced a revised version

of CDCR’s staff testing plan to Plaintiffs, which alleviated several of Plaintiffs’ concerns.

(Ruhparwar Decl., ¶ 4, Ex. A.)  The only remaining concerns are the two modifications that

Plaintiffs are seeking in their motion.  Defendants did not agree to these two modifications

because they are not required based on current CDC guidelines and recommendations from public
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health experts.

Further, consistent with Defendants’ representations to this Court and Plaintiffs that the

staff testing plan is updated as guidance changes, the current (July 23) plan is in the process of

being further updated based on new guidance from CDPH and CCHCS.  Defendants will present

the plan to Plaintiffs as soon as it is finalized and approved by all stakeholders.

LEGAL ARGUMENT

I. The State Is Entitled To Deference In Their Response to the COVID-19
Pandemic.

The separation of powers is one of the core principles upon which our federal and state

governments are built.  This constitutional construct mandates that the three branches of

government — executive, legislative, and judicial — remain separate and not otherwise infringe

upon the authority of one another.  As it relates to prisons, the Supreme Court has aptly observed

that “‘courts are ill equipped to deal with the increasingly urgent problems of prison

administration and reform,’” recognizing that “running a prison is an inordinately difficult

undertaking that requires expertise, planning, and the commitment of resources, all of which are

peculiarly within the province of the legislative and executive branches of government.” Turner v.

Safley, 482 U.S. 78, 84-85 (1987) (citing Procunier v. Martinez, 416 U.S. 396, 405 (1974)

[overruled on other grounds in Thornburgh v. Abbott, 490 U.S. 401 (1989)]) (emphasis added).

Critically, the Supreme Court has held that “[p]rison administration is, moreover, a task that has

been committed to the responsibility of those branches, and separation of powers concerns counsel

a policy of judicial restraint.  Where a state penal system is involved, federal courts have, as we

indicated in Martinez, additional reason to accord deference to the appropriate prison authorities.”

Turner, 482 U.S. at 85.  These separation of powers interests are particularly salient when the

executive branch is responding in real time to a global pandemic with no precedent.

The above separation of powers and deference concepts have been relied upon in a wide

range of matters involving prison administration and reform. See, e.g., O’Lone v. Estate of

Shabazz, 482 U.S. 342 (1987) (examining extent of incarcerated persons’ free exercise of religion

and deference given to prison officials); Gates v. Rowland, 39 F.3d 1439, 1448 (9th Cir. 1994)
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(prison policy preventing HIV-positive incarcerated persons from holding food service jobs was

properly within prison authorities’ discretion); Griffin v. Gomez, 741 F.3d 10 (9th Cir. 2014)

(holding district court improperly impeded state prison management by ordering release of an

incarcerated person from administrative segregation unit during standard evaluation of his gang

status); see also, Sandin v. Conner, 515 U.S. 472, 482-83 (1995) (observing that “federal courts

ought to afford appropriate deference and flexibility to state officials trying to manage a volatile

environment [in a prison]”).

In short, the same longstanding and foundational principles must not be set aside in

connection with Plaintiffs’ motion.  This is particularly true in a situation in which Plaintiffs are

seeking a modification to CDCR’s staff testing plan.  Here, CDCR’s plan was developed based on

input and recommendations received from CDPH and CCHCS.  (Minnich Decl., at ¶ 3.)   But as

with many things during this unprecedented pandemic, public health guidance and

recommendations pertaining to testing protocols can evolve and change rapidly.  Therefore, it is

crucial that CDCR maintain flexibility to respond to such changes and modify the provisions of its

staff testing plan in response, with the input of all stakeholders and public health experts.  Should

this Court issue the order that Plaintiffs are seeking and mandate certain provisions be included in

CDCR’s staff testing plan, it sets a harmful precedent that the testing plan must remain static at a

time when flexibility is demanded most.  Each time CDCR would seek to amend its plan, it would

need to seek an order to modify the court’s order on the staff testing plan first.  This cumbersome

routine is likely to result in a constantly outdated plan that, despite best efforts, cannot be based on

current guidelines and science.

II. Plaintiffs Are Not Entitled To The Relief They Seek Because Defendants Are Not
Deliberatively Indifferent To The Risk Of COVID-19.

Courts may only order prospective relief consistent with the PLRA when “necessary to

correct the violation of the Federal right of a particular plaintiff or plaintiffs.”  18 U.S.C. §

3626(a)(1)(A).  In order to establish a violation of Plaintiffs’ Federal rights, Plaintiffs must

demonstrate that Defendants have acted with deliberate indifference toward those rights.

Plaintiffs’ reliance on Coleman v. Brown, 28 F. Supp. 3d 1068, 1077 (E.D. Cal. 2014) and
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Coleman v. Brown, 756 Fed. Appx. 677, 678-79 (9th Cir. 2018) is entirely misplaced.  There has

not been a prior finding from this Court that CDCR’s response to the COVID-19 pandemic

violated the Eighth Amendment.  Accordingly, there has not been a “persistence of objectively

unconstitutional conditions” with respect to CDCR’s response to the pandemic that warrants court

intervention.

Therefore, to be entitled to relief here, Plaintiffs must first demonstrate that prison

administrators and state actors are acting with deliberate indifference to the COVID-19 pandemic.

Farmer v. Brennan, 511 U.S. 825, 828 (1994).  A showing of deliberate indifference requires

Plaintiffs to establish that “the deprivation alleged must be, objectively, ‘sufficiently serious’” and

that, subjectively, Defendants are acting with a “‘sufficiently culpable state of mind.’” Farmer,

511 U.S. at 834 (citations omitted).  Under this second, subjective prong, Plaintiffs must also show

that prison officials knew of and disregarded “an excessive risk to inmate health or safety; the

official must both be aware of facts from which the inference could be drawn that a substantial

risk of serious harm exists, and he must also draw the inference.” Id. at 837.  This standard

affords “due regard for prison officials’ unenviable task of keeping dangerous men in safe custody

under humane conditions.” Id. at 845 (quoting Spain v. Procunier, 600 F.2d 189, 193 (9th Cir.

1979)).  Prison officials must act to “‘ensure reasonable safety.’” Id. at 844 (quoting Helling v.

McKinney, 509 U.S. 25, 33 (1993)).  Where prison officials act reasonably, they do not violate the

Eighth Amendment’s Cruel and Unusual Punishment Clause. Id. at 845.

For the reasons set forth below, Plaintiffs have not, and cannot, establish the second

subjective prong under the deliberate indifference standard.  This is particularly true in light of

CDCR’s overall response to the COVID-19 pandemic, and the fact that in July alone, CDCR

coordinated over 49,000 tests as part of its statewide staff testing efforts.  (Minnich Decl., at ¶ 4.)

A. CDCR’s plan, which requires symptomatic staff to first be assessed by a
healthcare provider, is consistent with public health guidance.

CDCR’s July 23 staff testing plan provides that, “if a staff member has possible COVID-

related symptoms, the staff member shall be directed to obtain a medical evaluation to determine
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whether he or she should be tested for COVID-19.”  (Ruhparwar Decl., Ex. A, at page 1.)

Plaintiffs take the position that CDCR’s plan should be modified mandate testing of symptomatic

staff (either at the institution or elsewhere) without exception.  But this provision of CDCR’s staff

testing plan is supported by public health guidance.  The list of potential COVID-19 symptoms

(according to the most recent CDC guidelines) is “very long” and “includes symptoms that are

often (and more likely) attributable to other causes.”  (Watt Decl., at ¶ 10.)  It is therefore

important for staff who believe they may have a symptom consistent with COVID-19 to undergo a

medical evaluation and to be assessed by a medical professional who can better determine whether

testing is warranted in light of their symptomatology.  (Id.)  This is particularly important given

that testing resources are at a premium and testing volumes and turnaround times statewide are

stretched thin.  (Id. at ¶ 14.)  CDC guidance pertaining to “Interim Considerations for SARS-CoV-

2 Testing in Correctional and Detention Facilities supports this approach, stating: “All staff with

suspected or confirmed COVID-19 should wear cloth face coverings (unless contraindicated), self-

isolate at home, connect with appropriate medical care as soon as possible, and follow medical

care and instructions.”  (Emphasis added.)1

In addition, to further safeguard the incarcerated population and staff members at its

institutions from the risks of COVID-19, CDCR’s plan also provides that staff who are sick shall

stay home.  (Ruhparwar Decl., Ex. A, at page 1.)  Personnel who develop fever, respiratory

symptoms, or other COVID-related symptoms shall be instructed not to report to work and to

notify their supervisor.  (Id.)

Thus, because CDCR’s staff testing plan is based upon current CDC guidance and

recommendations from CDPH experts, Defendants cannot possibly be disregarding an excessive

risk to inmate health or safety.  A mere difference in medical opinion cannot support a finding of

deliberate indifference.  (See Toguchi v. Chung, 391 F.3d 1051, 1058 (9th Cir. 2004); Jackson v.

McIntosh, 90 F.3d 330, 332 (9th Cir. 1996); Sanchez v. Vild, 891 F.2d 240, 242 (9th Cir. 1989);

1 CDC’s Interim Considerations for SARS-CoV-2 Testing in Correctional and Detention
Facilities, last updated July 7, 2020, is available at https://www.cdc.gov/coronavirus/2019-
ncov/community/correction-detention/testing.html.

Case 4:01-cv-01351-JST   Document 3413   Filed 07/31/20   Page 6 of 9



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

16742083.2
-7- Case No. 01-1351 JST

Defs.’ Opp. to Pls.’ Motion for Order Mod. Staff Testing Plan

Colwell v. Bannister, 763 F.3d 1050, 1068 (9th Cir. 2014) (“A difference of opinion between a

physician and the prisoner—or between medical professionals—concerning what medical care is

appropriate does not amount to deliberate indifference.” (citation and quotation marks omitted).)

Accordingly, Plaintiffs are not entitled to the relief they seek here.

B. CDCR’s focused re-testing of staff following an outbreak is consistent with
public health guidance.

CDCR’s plan provides that, after one or more COVID-19 positive individuals are

identified at an institution, serial retesting of all staff should be performed every 14 days until no

new cases are identified in two sequential rounds of testing.  (Ruhparwar Decl., Ex. A, at page 2.)

It states further that, for institutions that are organized by yard, initial testing can be limited to the

yard where the positive incarcerated person is housed or staff is assigned.  (Id.)  If there are

multiple yards at an institution, and those who have tested positive are clustered in one yard, serial

retesting should only occur among staff regularly assigned to that yard.  (Id.)  The plan also states

that it is not necessary to test staff across multiple yards as long as staff are not moving among

buildings to provide services.  (Id., at page 3.)  (“[I]t is not necessary to test staff across multiple

yards [only] as long as staff are not moving among buildings to provide services.”).)

Plaintiffs take the position that CDCR’s plan should be modified to require retesting of all

staff, not just those assigned to a particular yard, in response to an outbreak.  However, Plaintiffs’

suggested approach disregards the fact that testing and re-testing of staff, as CDCR’s plan

provides, should be driven by the objectives of the testing and what can realistically be

accomplished in light of the availability of testing and the speed by which test results are received.

(Watt Decl., at ¶ 11.)  Moreover, surveillance testing is a lower priority than testing symptomatic

people and people who may have been exposed.  (Id. at ¶ 13.)

Further, and as mentioned above, testing resources are a challenge across the state.  (Id., at

¶ 14.)  There are issues with testing volumes and turnaround times statewide, which is a crucial

factor that must be considered when recommending a mass testing protocol.  (Id.)  Here, the kind

of bi-weekly mass testing that Plaintiffs are seeking at all of CDCR’s institutions would severely
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strain the already scarce testing availability and increase lengthy turnaround times for results.

CDCR’s approach to limit re-testing of staff to individual yards where the positive

incarcerated person is housed or staff is assigned is not only reasonable, but also prudent in light

of the current challenges with testing resources.

III. Plaintiffs’ Motion Fails The PLRA’s Needs-Narrowness-Intrusiveness
Requirement.

The PLRA mandates that prospective relief be narrowly drawn, extend no further than

necessary, and be the least intrusive means of addressing the violation of the Federal right. 18

U.S.C. § 3626(a)(1)(A).  Plaintiffs’ requested relief to modify CDCR’s staff testing plan does not

meet these exacting standards.  Instead, Plaintiffs advocate for an inflexible approach that most

certainly will ensure CDCR’s staff testing plan will become outdated and remain outdated for an

unnecessarily long period of time each time public health guidance is updated.  CDCR will require

court intervention each time it seeks to modify its plan in response to updated guidance, creating

an unnecessarily burdensome and impractical approach.

But more tailored relief exists.  This Court may simply mandate that CDCR’s plan comply

with current CDC and public health guidance.  A court order mandating anything beyond that

would hinder CDCR’s ability to adjust its plan at a time when flexibility and adoption of evolving

standards is critical to mitigating the spread of COVID-19.

CONCLUSION

Plaintiffs have not demonstrated that they are entitled to the relief they request.  But even if

they could demonstrate Defendants’ deliberate indifference to the COVID-19 pandemic, they still

would not be entitled to their requested relief because it is not narrowly drawn.  Their motion

should therefore be denied.
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DATED:  July 31, 2020 HANSON BRIDGETT LLP

By: /s/ Samantha D. Wolff
PAUL B. MELLO
SAMANTHA D. WOLFF
KAYLEN KADOTANI
Attorneys for Defendants

DATED:  July 31, 2020 XAVIER BECERRA
Attorney General of California

By: /s/ Nasstaran Ruhparwar
DAMON MCCLAIN
Supervising Deputy Attorney General
NASSTARAN RUHPARWAR
Deputy Attorney General
Attorneys for Defendants

CA2001CS0001/42290715.DOCX
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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

OAKLAND DIVISION 

 

MARCIANO PLATA, et al., 
 

Plaintiffs, 
 

v. 
 
GAVIN NEWSOM, et al., 
 

Defendants. 
 

 CASE NO. 01-1351 JST 
 
DECLARATION OF JAMES WATT IN 
SUPPORT OF DEFENDANTS’ 
OPPOSITION TO PLAINTIFFS’ 
MOTION FOR AN ORDER MODIFYING 
CDCR’S COVID-19 STAFF TESTING 
PLAN 
 
Judge:   Hon. Jon S. Tigar 

 

I, James Watt, declare: 

1. I am employed as the Chief of the Division of Communicable Disease Control at 

the California Department of Public Health (“CDPH”).  I make this declaration in support of 

Defendants’ Opposition to Plaintiff’s Motion for an Order Modifying CDCR’s COVID-19 Staff 

Testing Plan.  If called as a witness, I could and would testify competently to the matters set forth 

below. 

2. As the Chief of the Division of Communicable Disease Control, I coordinate the 

CDPH’s epidemiologic response to disease outbreaks and emerging infectious health threats. 
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3.  I have served as the Chief of the Division of Communicable Disease Control since 

2010 and Deputy State Epidemiologist since 2012.  A summary of my professional and 

employment background is attached as Exhibit A. 

4. My background is in epidemiology.  I completed my residency in pediatrics in 

1993 and obtained a Masters in Public Health in Maternal and Child Health in 1995.  In 1996, I 

joined the California Department of Health Services (“CDHS”) as a Public Health Medical Officer 

II.  In 1999, I joined the federal Centers for Disease Control and Prevention (“CDC”) as an 

Epidemic Intelligence Service Officer in the Respiratory Diseases Branch.  In 2001, I became an 

Assistant Scientist in the School of Public Health at John Hopkins University.  In 2006, I joined 

the CDPH as a Public Health Medical Officer III (Epidemiology) and became Chief of the 

Tuberculosis Control Branch in 2008 and Chief of the Division of Communicable Disease Control 

in 2010.  In 2012, I became Deputy State Epidemiologist at the CDPH.  In addition to my current 

role, I am an Associate at the Johns Hopkins University School of Public Health and Clinical 

Professor at the University of California, San Francisco, School of Medicine.  I have also served 

on a variety of advisory panels at, among others, the CDHS, CDC, and World Health 

Organization. 

5. CDPH is one of sixteen departments and offices within the California Health and 

Human Services Agency and its fundamental responsibilities include infectious disease control 

and prevention, food safety, environmental health, laboratory services, patient safety, emergency 

preparedness, chronic disease prevention and health promotion, family health, health equity and 

vital records and statistics.  Our mission is to advance the health and well-being of California's 

diverse people and communities. 

6. The Center for Infectious Diseases (CID), of which the Division of Communicable 

Disease Control is a part, protects the people in California from the threat of preventable infectious 

diseases and assists those living with an infectious disease in securing prompt and appropriate 

access to healthcare, medications and associated support services. 

7. I am familiar with the developing scientific literature regarding COVID-19, 

including the transmission and prevention of the virus. 
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8. I am also familiar generally with the California Department of Corrections and 

Rehabilitation’s (CDCR) response to COVID-19 pandemic, including its efforts to develop and 

implement a staff testing plan.   

9. On July 23, 2020, I participated in a telephonic conference with attorneys for the 

Prison Law Office and CDCR.  During this call, attorneys from the Prison Law Office inquired 

about various aspects of CDCR’s staff testing plan, and I provided responses to explain the public 

health rationale behind the various aspects of the plan. 

10. Specifically as it relates to the portion of the plan at issue here, Plaintiffs asked why 

it would not be appropriate to require testing of all staff who report symptoms.  As I explained 

during the call, the list of potential COVID-19 symptoms (according to the most recent CDC 

guidelines) is very long.  It includes symptoms that are often (and more likely) attributable to other 

causes.  It is therefore important for anyone who believes they may have a symptom consistent 

with COVID-19 to undergo a medical evaluation and to be assessed by a medical professional 

who can better determine whether testing is warranted in light of their symptomatology.  In 

addition, another important factor is a person’s history of exposure.  An exposed person who 

develops any potential COVID-19 related symptoms should be tested.  CDCR’s current plan 

properly allows for this practice. 

11. Testing and re-testing of staff, as CDCR’s plan provides, should be driven by the 

objectives of the testing and what can realistically be accomplished in light of the availability of 

testing and the speed by which test results are received.  One objective of re-testing staff would be 

to assess whether there is an ongoing transmission or not.   

12. The general approach for all settings when there has been an exposure is to conduct 

a contact investigation and test anyone who could have been exposed.  The definition of exposure 

depends on physical proximity and the type of PPE worn.  Additionally, we do not recommend 

testing the contacts of those people who may have potentially been exposed until we first obtain 

the test results of the exposed people.  We would not expand to the contacts of contacts until we 

know that the exposed people are positive.  
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13. Further, in terms of the rate of surveillance testing chosen, every congregate setting 

has different realities and so different strategies must be employed for different settings.  

Surveillance testing is a lower priority than testing symptomatic people and people who may have 

been exposed.  The size of the facility and number of people is also very important.  If there is a 

small number of people, you would need to test a larger proportion to determine if there is an 

asymptomatic presence.  Conversely, with a larger number of people, a smaller proportion may 

need to be tested.   

14. As mentioned above, it is also critical to know the availability of testing resources 

that have a turnaround time that will provide information to meet the objective of determining how 

to monitor the situation.  Across the state, testing resources are a challenge.  I understand there are 

issues with testing volumes and turnaround times statewide, and this is an important factor that 

must be considered when recommending mass testing protocol. 

 I declare under penalty of perjury that I have read this document, and its contents are true 

and correct to the best of my knowledge.  Executed on July 30, 2020, in Albany, California. 

  
 
_________________________ 
JAMES WATT 
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1. Chandran A, Watt JP, Santosham M.  Chapter 11: Haemophilus influenzae Vaccines.  Plotkin SA, 
Orenstein WA, Offit PA, Editors.  Vaccines.  Fifth edition.  Philadelphia:  W.B. Saunders Co.  2007.  
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OTHER PUBLICATIONS 
 
1. Estimating the local burden of Haemophilus influenzae type b (Hib) disease preventable by 
vaccination.  WHO/V&B/01.27.  World Health Organization, Geneva, 2001.  (contributor) 
 
2. Expert review of a tool for rapidly assessing Haemophilus influenzae type b (Hib) disease burden.  
WHO/V&B/01.25.  World Health Organization, Geneva, 2001.  (rapporteur/primary author of meeting 
summary) 
 
3. Centers for Disease Control and Prevention.  Adoption of Perinatal Group B Streptococcal Disease 
Prevention Recommendations by Prenatal-Care Providers--Connecticut and Minnesota, 1998.  MMWR 
2000;49(11):228-31.  (primary author) 
 
4. Global Literature Review of Haemophilus influenzae type b and Streptococcus pneumoniae invasive 
disease among children less than five years of age, 1980-2005.  World Health Organization, Geneva, 2008.  
(co-author) 

 
5. Centers for Disease Control and Prevention.  Notes from the Field:  Hantavirus Pulmonary Syndrome 
in Visitors to a National Park—Yosemite Valley, California, 2012.  MMWR 2012;61(46):952. (co-author) 

 
6. Centers for Disease Control and Prevention.  Mumps Outbreak on a University Campus, 2011.  
MMWR 2012;61:986-9. (co-author) 
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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

OAKLAND DIVISION 

MARCIANO PLATA, et al., 

Plaintiffs, 

v. 

GA VIN NEWSOM, et al., 

Defendants. 

I, Katherine Minnich, declare: 

CASE NO. 01-1351 JST 

DECLARATION OF KATHERINE 
MINNICH IN SUPPORT OF 
DEFENDANTS' OPPOSITION TO 
PLAINTIFFS' MOTION FOR AN ORDER 
MODIFYING CDCR'S COVID-19 STAFF 
TESTING PLAN 

Jud2e: Hon. Jon S. Ti2ar 

1. I am employed by the California Department of Corrections and Rehabilitation 

22 (CDCR) as the Deputy Director, Human Resources-Division of Administrative Services. I have 

23 held this position since November 2016. I have personal knowledge of the matters set forth in this 

24 declaration and could and would competently testify to them. I submit this declaration in support 

25 of Defendants' opposition to Plaintiffs' motion for an order modifying CDCR's COVID-19 staff 

26 testing plan. 

27 2. CDCR's Division of Administrative Services has been responsible for establishing 

28 CDCR' s staff testing plan. 
-1-

Deel. Minnich ISO Defs.' Opp. to Pls.' Motion for Order Mod. Staff Testing Plan 

Defs.' Opp. to Pls.' Motion for Order Mod. Staff Testing Plan Case No. 01-1351 JST 
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1 3. CDCR' s staff testing plan was developed based on recommendations and input 

2 from the California Department of Public Health (CDPH) and California Correctional Health Care 

3 Services (CCHCS). 

4 4. In July 2020, CDCR coordinated over 49,000 COVID-19 tests as part of its 

5 statewide staff testing efforts. 

6 I declare under penalty of perjury that I have read this document, and its contents are true 

7 and correct to the best of my knowledge. Executed on 31st day of July, 2020, in Sacramento, 

8 California. 
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Telephone: (415) 777--3200 
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Attorneys for Defendants 
 
 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

OAKLAND DIVISION 

 

MARCIANO PLATA, et al., 
 

Plaintiffs, 
 

v. 
 
GAVIN NEWSOM, et al., 
 

Defendants. 
 

 CASE NO. 01-1351 JST 
 
DECLARATION OF NASSTARAN 
RUHPARWAR IN SUPPORT OF 
DEFENDANTS’ OPPOSITION TO 
PLAINTIFFS’ MOTION FOR AN ORDER 
MODIFYING CDCR’S COVID-19 STAFF 
TESTING PLAN 
 
Judge:   Hon. Jon S. Tigar 

 

I, Nasstaran Ruhparwar, declare: 

1. I am an attorney admitted to practice before the courts of the State of California and 

this Court. I am employed as a Deputy Attorney General in the Correctional Law Section of the 

California Attorney General’s Office, and I serve as counsel of record for Defendants in this 

matter. I am competent to testify to the matters set forth in this declaration and, if called upon to 

do so, I would and could so testify. I submit this declaration in support of Defendants’ opposition 

to Plaintiffs’ motion for an order modifying CDCR’s COVID-19 staff testing plan. 

2. On July 15, Defendants produced the then-current iteration of CDCR’s staff testing 

plan to Plaintiffs.   
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Case No. 01-1351 JST 

3. On July 23, Plaintiffs, Defendants, CCHCS, and CDPH met and conferred to 

discuss Plaintiffs’ concerns with the plan.   

4. The same day, Defendants produced a revised version of CDCR’s staff testing plan 

to Plaintiffs, which was revised to incorporate some of Plaintiffs’ previous suggestions.  Attached 

as Exhibit A is a true and correct copy of the staff testing plan Defendants produced to Plaintiffs 

on July 23. 

 I declare under penalty of perjury that I have read this document, and its contents are true 

and correct to the best of my knowledge.  Executed on 31st day of July, 2020, in San Francisco, 

California. 

  

/s/ Nasstaran Ruhparwar 
NASSTARAN RUHPARWAR 
 

 

  

Case 4:01-cv-01351-JST   Document 3413-3   Filed 07/31/20   Page 2 of 7



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

EXHIBIT A 
 

 

 

Case 4:01-cv-01351-JST   Document 3413-3   Filed 07/31/20   Page 3 of 7



CDCR COVID-19 Staff Testing Guidance 
 

California Department of Corrections and Rehabilitation 
COVID-19 Staff Testing Guidance-July 7, 2020 

 
The following applies to all California Department of Corrections and Rehabilitation (CDCR) 
institutions, except for the California Medical Facility (CMF), Central California Women’s Facility 
(CCWF), and California Health Care Facility (CHCF), identified by the Receiver, which provide 
skilled nursing level of care. These three institutions should follow the Skilled Nursing Facility 
(SNF) testing guidance issued by the California Department of Public Health (CDPH).  The SNF 
protocols are currently as follows:  

Regular surveillance testing requires testing 25 percent of staff every 7 days so that 100 percent of 
staff are tested each month.  As soon as possible after one (or more) COVID-19 positive individuals 
(resident or staff) is identified in a facility, serial retesting of all staff should be performed every 7 days 
until no new cases are identified in two sequential rounds of testing; the facility may then resume 
their regular surveillance testing schedule.  

Testing does not replace or preclude other infection prevention and control interventions, 
including monitoring all staff and inmates for signs and symptoms of COVID-19, universal masking 
by staff and inmates for source control, use of recommended personal protective equipment, 
maintaining appropriate physical distancing, and environmental cleaning and disinfection. When 
testing is performed, a negative test only indicates an individual did not have detectable infection 
at the time of testing; individuals might have SARS-CoV-2 infection that is still in the incubation 
period or could have ongoing or future exposures that lead to infection.   
 
In all institutions, all staff should be screened for fever, respiratory symptoms, or other COVID-
related symptoms each time they enter any institution. If a staff member has possible COVID-
related symptoms, the staff member shall be directed to obtain a medical evaluation to 
determine whether he or she should be tested for COVID-19.  To the extent possible, the 
institution should limit staff movement among multiple yards to limit exposure. Additionally, staff 
who are sick should stay home. Personnel who develop fever, respiratory symptoms, or other 
COVID-related symptoms should be instructed not to report to work and notify their supervisor.  

 
All Institution Baseline Staff Testing 

 
CDCR is attempting to complete mandatory baseline staff testing (i.e., testing all staff) at all 
institutions by July 16, 2020. Efforts are being made to prioritize institutions with the highest 
numbers of laboratory-confirmed staff or inmate cases.  
 

Institutions without COVID-19 Cases (Surveillance Testing) 
 
In institutions that do not have any newly diagnosed COVID-19 cases among inmates or staff 
within the last 14 days, CDCR will follow CDPH recommendations regarding surveillance testing. 
The purpose of a surveillance testing strategy is to monitor the spread of the virus in order to 
isolate the virus and mitigate outbreaks.  
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Testing of 10 percent of all staff every 14 days including staff from multiple shifts and various 
locations within the institution will occur. The institution must ensure that a different cohort of 
staff are tested every 14 days.  CDCR expects surveillance testing to be in place at applicable 
institutions by the July 30, 2020. 

In addition, specific testing is recommended for the following groups: 

1) All employees who have not had a prior confirmed case of COVID-19 and who are 
regularly assigned to work in a Correctional Treatment Center, Outpatient Housing Unit, 
hospice, Psychiatric Inpatient Program, or Mental Health Crisis Bed shall be tested per 
the SNF testing guidance issued by CDPH, which includes testing 25% of staff every 7 
days, to ensure 100% of staff are tested each month. 

2)  Employees who have previously tested positive for COVID-19 and since recovered or 
resolved need only be tested in accordance with Centers for Disease Control’s (CDC) 
recommendations for testing such individuals.  Currently, the CDC recommends that 
individuals who have previously tested positive need not be tested again for at least 
three months, but that CDC guidance may change.    

3) All regularly assigned (i.e. staff assigned five days a week) transportation staff who have 
not had a prior confirmed case of COVID-19 shall be tested at least once every month, 
with testing occurring throughout the month. 

3)   All staff who are regularly assigned to hospital custody coverage and who have not had a 
prior confirmed case of COVID-19, shall be tested at least once every month, with testing 
occurring throughout the month. 

4)  All regularly assigned culinary area staff who have not had a prior confirmed case of  
COVID-19 shall be tested once every month with testing occurring throughout the month. 

NOTE: State may adjust the scope and frequency of staff testing based on community spread 
data and prevalence of the virus in the community.   

 
Institutions with COVID-19 Cases (Serial Testing) 

 
As soon as possible, after one (or more) COVID-19 positive individual(s) (inmate or staff) is 
identified in an institution, serial retesting of all staff should be performed every 14 days until no 
new cases are identified in two sequential rounds of testing. The institution may then resume 
their regular surveillance testing schedule as outlined above. CDCR expects to be able to 
implement serial testing at applicable institutions by July 30, 2020. 
 
For institutions that are organized by yard, initial testing can be limited to the yard where the 
positive inmate is housed or staff is assigned. If there are multiple yards at an institution, and 
those who have tested positive are clustered in one yard, serial testing should only occur among 
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staff regularly assigned to that yard. It is not necessary to test staff across multiple yards as long 
as staff are not moving among buildings to provide services.  
 
If there are positive cases across multiple yards at any given institution, all staff across all yards 
should be tested every 14 days until no new cases are identified in two sequential rounds of 
testing. The institution may then resume their regular surveillance testing schedule as outlined 
above. 
 
 
 

Staff Testing Results 
 
Staff who are pending a COVID test result:  
Staff who are pending a COVID test result and are asymptomatic can continue to work while 
wearing face coverings and utilizing appropriate PPE. The exception to this is staff returning to 
their home institution after being redirected to an institution with a COVID outbreak, which is 
described below. All staff should be screened for fever, respiratory symptoms, or other COVID-
related symptoms each time they enter any Institution.    

Staff who test positive: 

Staff who test positive for COVID-19 and who have had NO symptoms shall be instructed to 
isolate themselves at home and shall not return to work until the following condition is met: 

 At least 10 days have passed since the date of the positive COVID-19 diagnostic (federally 
approved Emergency Use Authorized molecular assay) test.   

Staff who test positive for COVID-19, initially have no symptoms, but then develop symptoms 
during their 10-day home isolation period may return to work once the following conditions are 
met: 

 At least 10 days have passed since symptoms first appeared; AND 
 At least 3 days (72 hours) have passed since recovery, defined as resolution of fever 

without the use of fever-reducing medications; AND 
 Improvement in respiratory symptoms1 (e.g., cough and shortness of breath) 

 
Staff should be provided information about how to appropriately isolate within their home. (See 
Attachment A). 

Testing of New Employees or Employees Returning from a Leave of Absence 
 

 
1 It is possible that individuals may still have residual respiratory symptoms despite meeting the 
criteria to discontinue isolation. These individuals should continue to wear a facemask/cloth face 
covering when within 6 feet of others until symptoms are completely resolved or at baseline. 
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All new institution-based employees or employees returning from a leave of absence shall be 
added into the testing cycles referenced above for COVID-19.  
 
Testing off Staff Redirected to Assist with a COVID-19 Outbreak 
 
All staff redirected to assist an institution that has of COVID-19 outbreak (staff or inmate), must 
be retested with a negative test result before returning to work in their home institution.  As of 
7/13/2020, this applies to staff redirected to San Quentin State Prison. 
 
 

Next Steps 
 
CDCR and CCHCS are working to hire a permanent Occupational Health Physician to advise and 
guide the Department’s response to the pandemic, including any adjustments to the staff testing 
plan. In the interim, CDCR and CCHCS will be securing the services of a Licensed Occupational 
Medicine Specialist to fill this advisory role until the permanent position is filled. Based on these 
efforts, CDCR and CCHCS expect updates to this plan in the near future. 
 
 
This policy is subject to change as CDC and CDPH guidelines are updated as well as PPE 
availability and testing options change. 
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