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NOTICE OF MOTION 

TO DEFENDANTS AND THEIR ATTORNEYS OF RECORD: 

PLEASE TAKE NOTICE that on October 8, 2015, at 9:00 a.m. or sooner if 

Plaintiffs’ Administrative Motion to Advance the Hearing Date is granted, pursuant to 

Federal Rule of Civil Procedure 65 and Northern District of California Local Rule 7-2, 

Plaintiffs Michael S. Berman and Darrell B. Stapp (“Plaintiffs”) will and hereby do move 

this Court for an Order Granting Plaintiffs’ Motion For Preliminary Injunction. 

Plaintiffs respectfully request that the Court order that the California Department of 

Corrections and Rehabilitation (“CDCR”) shall immediately process Plaintiffs’ 

applications for the Alternative Custody Program (“ACP”) on an expedited basis, such that 

Plaintiffs can be placed into the ACP no later than October 1, 2015.  Plaintiffs further seek 

injunctive relief such that CDCR shall immediately cease denying applications for the 

Alternative Custody Program on the basis that a prisoner is male.  Finally, Plaintiffs seek 

an order waiving the bond requirement.  This motion is based upon this Notice of Motion 

and Motion for Preliminary Injunction; the Memorandum of Points and Authorities in 

support thereof;  the Declarations of Michael S. Berman, Darrell B. Stapp, and Van 

Swearingen in Support of Plaintiff’s Motion for Preliminary Injunction and Request for 

Judicial Notice; the Request for Judicial Notice; and the Proposed Order Granting 

Plaintiffs’ Motion for Preliminary Injunction, all filed herewith; and all papers and 

pleadings on file in this action, and such other pleadings, oral argument and/or 

documentary evidence as may come before the Court upon the hearing of this matter. 

 

DATED:  July 17, 2015 Respectfully submitted, 
 
ROSEN BIEN GALVAN & GRUNFELD LLP 

 
 By: 

 
/s/ Gay Crosthwait Grunfeld 

 Gay Crosthwait Grunfeld 

 Attorneys for Plaintiffs 
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MEMORANDUM OF POINTS AND AUTHORITIES 

INTRODUCTION 

The California Department of Corrections and Rehabilitation (“CDCR”) offers an 

early supervised release program that allows certain prisoners to serve the last 24 months 

of their sentences in the community with their families rather than behind prison walls.  

The Alternative Custody Program (“ACP”), authorized by statute and implemented by 

Defendants California Governor Edmund G. Brown and CDCR Secretary Jeffrey A. Beard 

(collectively, “Defendants”), includes stringent criteria to ensure that only certain low-

level, low-risk offenders are eligible to participate.  Those fortunate offenders allowed to 

participate in the ACP can begin to mend bonds with loved ones, care for their children 

and relatives, go to school, participate in rehabilitative programs, and obtain employment.  

However, the great majority of CDCR’s low-level offender population will never 

participate in the ACP because Defendants unconstitutionally restrict access to “female 

inmates … and only those persons.”  Cal. Pen. Code § 1170.05 (emphasis added). Since 

its inception, CDCR’s message regarding the ACP has been unequivocal:  women are 

welcome; men should not apply. 

Defendants’ female-only policy blatantly and unconstitutionally discriminates 

against men.  While touting the ACP as a family reunification program, Defendants’ 

practices de-legitimize the role of men returning to family life, and send the message that 

women –– and only women –– belong at home.  Defendants’ administration of the ACP 

deprives male prisoners of the ability to foster stronger connections with their families 

while serving their time in the community.  Plaintiff Michael S. Berman seeks to 

participate in the ACP to be reunited with his minor daughter and wife, and to be 

reintegrated into his home community.  Plaintiff Darrell B. Stapp is eager to become an 

ACP participant so that he can live with and care for his elderly and disabled mother.  Both 

men sought to apply for the ACP; both were rejected solely on account of their sex.  Other 

than not being female, none of the ACP exclusionary criteria applies to either applicant. 

Each day that Mr. Berman and Mr. Stapp are barred from ACP participation 
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because they are men is a missed opportunity in their families’ lives.  Time spent caring 

for a minor child or elderly parent is profoundly important to one’s identity and life 

experience.  Time away from those closest to us can never be regained.  Spending time 

with family also motivates reform and rehabilitation.  To deny these fundamental rights 

and opportunities to men, but not women, perpetuates outdated notions that only women 

are adequate caregivers and suitable for family reunification programs.  It also “demeans” 

men and teaches that they “are unequal in important respects”—something the Fourteenth 

Amendment does not allow.  Obergefell v. Hodges, No. 14-556, 2015 WL 2473451, at *16 

(U.S., June 26, 2015). 

Because the State’s explicit exclusion of men from the ACP violates the Equal 

Protection Clause, a preliminary injunction enjoining Defendants from continuing to 

exclude Mr. Berman and Mr. Stapp should be granted.  As demonstrated below, Plaintiffs 

are likely to succeed on the merits of this action, Defendants’ constitutional violations are 

causing irreparable harm, the balance of hardships strongly weighs in Plaintiffs’ favor, and 

an injunction serves the public’s interest.  To apply to the ACP, a prisoner must have at 

least six months remaining incarceration time.  Without a preliminary injunction, 

Mr. Berman and Mr. Stapp will likely lose forever their opportunity to participate in the 

ACP. 

FACTUAL BACKGROUND 

I. THE ACP ALLOWS FEMALE PRISONERS TO RESIDE IN THE 
COMMUNITY AND ATTEND REHABILITATIVE PROGRAMMING AS 
AN ALTERNATIVE TO INCARCERATION 

Defendants’ Alternative Custody Program allows certain low-level female prisoners 

to spend the last 24 months of their prison sentence living in a residential home, 

transitional care facility, or residential drug treatment program in the community.  See Cal. 

Code Regs. tit. 15 §§ 3078.1, 3078.2(b).  Prisoners who have a current conviction for a 

serious or violent felony, or a current or prior conviction requiring sex offender registration 

pursuant to California Penal Code section 290, are not eligible to participate in the ACP.  

See id.  §§ 3078.2(c), 3078.3(a)(1)-(3).  Additional exclusionary criteria include a history 
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of attempted escape in the last 10 years, an active restraining order, gang affiliation, a 

criminal or immigration hold, and certain types of in-custody misconduct.  See id. 

§§ 3078.2(c), 3078.3(a)(4)-(16).  CDCR prepares an Individualized Treatment and 

Rehabilitation Plan (“ITRP”) for ACP participants to address a range of issues related to 

the individualized needs of the potential ACP participant, including:  “(A) Housing; (B) 

Employment plans; (C) Transportation; (D) Substance abuse treatment; (E) Parenting and 

life skills; (F) Anger management and criminal thinking; (G) Career Technical Education 

programs and educational needs; (H) Social services needs, e.g., Veteran’s Affairs 

benefits, general assistance, social security; [and] (I) Medical, dental, and mental health 

needs.”  See id. § 3078.4(b)(1).  Each participant in the ACP is closely monitored by a 

Division of Parole Operations agent, and is subject to electronic monitoring and searches 

of her person or residence at any time.  See id. § 3078.5(b)-(c). 

II. DEFENDANTS UNCONSTITUTIONALLY EXCLUDED MR. BERMAN 
AND MR. STAPP FROM THE ACP SOLELY BECAUSE THEY ARE MALE 
 
A. Plaintiff Berman Cannot Participate in the ACP Solely Because He Is 

Male 

Plaintiff Michael Berman is the father of a minor daughter whom he loves dearly.  

See Declaration of Michael S. Berman In Support of Plaintiffs’ Motion for Preliminary 

Injunction (“Berman Decl.”), filed herewith, ¶ 3.  He is presently separated from her and 

his wife due to his incarceration at Correctional Training Facility (“CTF”), a low-level 

prison facility in Soledad, California.  See id. ¶ 1.  Mr. Berman’s earliest possible release 

date (“EPRD”) is approximately June 24, 2016.  See id. ¶ 2.  Mr. Berman aspires to reunite 

with his wife and child, and to help provide for their well-being.  See id. ¶ 4.  It is painful 

to him to think of all of the events, milestones, and bonding time that he misses with his 

daughter.  See id. ¶ 8.  Mr. Berman applied to the ACP so that he can spend the remainder 

of his CDCR sentence in his home community with his family, rather than in prison.  See 

id.  ¶¶ 6, 8.  Mr. Berman was denied admission based on his ineligibility “per title 15, 

section 3078.2(a),” which requires that participants must “be female.”   See id. ¶ 6 & 

Ex. A.  CDCR provided no other reason for denying Mr. Berman access to the ACP.  See 
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id.  Aside from his sex, Mr. Berman meets all program eligibility criteria and no 

exclusionary criteria apply to him.  See id. ¶ 5. 

B. Plaintiff Stapp Cannot Participate in the ACP Solely Because He Is 
Male 

Plaintiff Darrell Stapp loves and misses his mother.  See Declaration of Darrell B. 

Stapp In Support of Plaintiffs’ Motion for Preliminary Injunction (“Stapp Decl.”), filed 

herewith, ¶ 3.  He is currently also incarcerated at CTF, with an EPRD of approximately 

August 23, 2016.  See id. ¶¶ 1, 2.  Mr. Stapp is eager to participate in the ACP so that he 

can live with his elderly mother, and help her with daily tasks that she finds difficult due to 

her age and disabilities.  See id. ¶¶ 3, 7.  He also wants to return to his home community 

and take advantage of rehabilitative programs that are available to ACP participants.  See 

id. ¶ 3.  Mr. Stapp applied to the ACP, but was refused admission because the ACP is 

currently a program only for female inmates.  See id. ¶ 5 & Ex. A.  Aside from being male, 

Mr. Stapp meets all program eligibility criteria and none of the ACP’s exclusionary criteria 

apply to him.  See id. ¶ 4.  Defendants’ refusal to consider his application on account of his 

sex has emotionally and psychologically harmed Mr. Stapp, who feels that he is being 

judged as less capable of helping his family because he is male and not female.  See id. ¶ 7. 

C. Other Men Cannot Participate in the ACP Solely Because of Their Sex 

Other male prisoners have been denied an opportunity to apply to the ACP on the 

basis of their sex.  For example, William Sassman, currently incarcerated at Valley View 

Fire Camp, filed a challenge in the Eastern District of California to his unconstitutional 

exclusion from the ACP, which was supported by declarations from other male prisoners.  

See, e.g., Sassman v. Brown, No. 2:14–01679 (E.D. Cal.), Docket Nos. 1, 5-3, and 50-9; 

see also Sassman v. Brown, __ F. Supp. 3d __, 2014 WL 5242591 at *3 (E.D. Cal., Oct. 

14, 2014) (“a CDCR correctional counselor denied Plaintiff’s application because he is 

male”).  Mr. Sassman’s case has not yet been decided. 
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III. BOTH THE AUTHORIZATION AND IMPLEMENTATION OF THE ACP 
IMPERMISSIBLY DISCRIMINATE AGAINST MEN 
 

From its inception, the ACP has been promoted by Defendants as a program 

intended to reunite low-level California prisoners with their families and to provide a 

transition back into their communities.  See Sassman, 2014 WL 5242591 at *8 (“CDCR 

has repeatedly made clear that the primary objectives of the ACP are family reunification 

and community reintegration”).  Defendants are defeating those objectives by allowing 

only female prisoners to participate in the ACP. 

A. Certain Male Prisoners Were Statutorily Eligible to Participate in the 
ACP Under Its Implementing Legislation  
 

On September 30, 2010, Governor Schwarzenegger signed into law California 

Senate Bill No. 1266, which added section 1170.05 to the California Penal Code (“Section 

1170.05”).  See Declaration of Van Swearingen In Support of Plaintiffs’ Motion for 

Preliminary Injunction and Request for Judicial Notice (“Swearingen Decl.”) ¶ 2 & Ex. A 

(SB 1266, Cal. 2009-10 Reg. Sess.) (hereinafter, “SB 1266”).  As originally enacted by the 

Legislature, the ACP was open to all female prisoners but to male prisoners only if they 

were “primary caregivers” of dependent children.  SB 1266 § 2 (“female inmates, pregnant 

inmates, or inmates who were primary caregivers of dependent children immediately prior 

to incarceration … may be allowed to participate in a voluntary alternative custody 

program … in lieu of their confinement in state prison”).  Even the “primary caregiver” 

restriction was considered controversial and potentially unconstitutional.  See Swearingen 

Decl. ¶ 6 & Ex. E (letters from California Office of the Legislative Counsel stating that SB 

1266 may violate “the constitutional requirement of equal protection”); Emilie A. 

Whitehurst, Shaping California’s Prisons: How the Alternative Custody Program, 

Designed to Remedy the State's Eighth Amendment Violations in the Prison System, 

Encroaches on Equal Protection, 21 WM. & MARY BILL RTS. J. 303, 305, 325 (2012)  

(“the Alternative Custody Program [] clearly runs afoul of the Constitution’s guarantee of 

equal protection”). 

Case5:15-cv-03282-EJD   Document12   Filed07/16/15   Page13 of 51



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

[2746774-3]  7 5:15-cv-03282-EJD
PLAINTIFFS’ NOTICE OF MOTION AND MOTION FOR PRELIMINARY INJUNCTION 

 

SB 1266 included legislative findings expressly emphasizing the importance of 

reuniting incarcerated fathers with their children, noting that research “demonstrates that a 

father’s involvement in his child’s life greatly improves the child’s chances for success.  

Helping incarcerated fathers foster stronger connections with their children, where 

appropriate, can have positive effects for children.  Strong family connections help to 

ensure that fathers stay out of prison once they are released.”  Id. § 1(g).  The Legislature 

stated that “[t]o break the cycle of incarceration, California must adopt policies that 

facilitate parenting and family reunification.”  Id. § 1(h).  The Legislature further found 

that “[s]eparating parents from children has a substantial impact on their futures.  Children 

of inmates are much more likely than their peers to become incarcerated.”  Id. § 1(g). 

B. CDCR Nonetheless Excluded All Men from the ACP 

On September 12, 2011, CDCR announced the formal launch of the ACP.  While 

promoting the program as “aimed at reuniting low-level offenders with their families,” 

CDCR announced that the program would bar men from the very outset:  “Initially, the 

program will be offered to qualifying female inmates.  Participation may be offered at a 

later date to male inmates, at the discretion of the Secretary of CDCR.”  See Swearingen 

Decl. ¶ 3 & Ex. B.  During the program’s rollout, a CDCR spokesperson explained that 

CDCR might eventually allow some men to participate as a cost-saving way to comply 

with its court-ordered obligations to reduce the inmate population.  See id. ¶ 9 & Ex. H. 

C. The Legislature Then Revised the ACP to Categorically Exclude All 
Men 
 

Following CDCR’s exclusionary implementation of the ACP, the Legislature 

amended Section 1170.05 expressly to exclude all men.  On June 27, 2012, Governor 

Brown signed into law Senate Bill No. 1021 (“SB 1021”), which modified Section 1170.05 

to read:  “[F]emale inmates … and only those persons, shall be eligible to participate in 

the Alternative Custody Program.”  Cal. Penal Code § 1170.05(c) (emphasis added); see 

Swearingen Decl. ¶ 4 & Ex. C, at 65-69 (relevant portions of SB 1021).  Despite barring 

men from program participation, SB 1021 did not withdraw or otherwise amend the 
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legislative findings in SB 1266 regarding the importance of facilitating family 

reunification and fostering relationships between male prisoners and their children. 

D. CDCR’s Regulations Followed Suit, and Now All Men Are 
Unconstitutionally Excluded From Participating in the ACP 
 

On September 13, 2012, CDCR issued emergency regulations excluding male 

prisoners from ACP participation, providing that “[t]o be eligible to participate in the 

Alternative Custody Program (ACP), the inmate must volunteer and be female.”  See Cal. 

Code Regs. tit. 15 § 3078.2(a) (emphasis added).  During the public comment period on 

these regulations, CDCR received numerous written comments expressing concerns that 

the ACP impermissibly discriminates against men.  See Swearingen Decl. ¶ 5 & Ex. D 

(Final Statement of Reasons, Comments and Responses 1 through 5C).  CDCR 

acknowledged that the ACP discriminates based on sex, but asserted that this was 

somehow permissible.  See e.g., id., Comment and Response 5A (“CDCR is legally 

permitted to treat male and female inmates differently if they are not ‘similarly situated.’”).  

CDCR’s regulations excluding men from the ACP became permanent on February 25, 

2013.  Id. 

CDCR continues to assert that family reunification and community reintegration are 

the ACP’s primary goals.  Indeed, according to a March 2013 CDCR “Alternative Custody 

Program” Fact Sheet, the purpose of the ACP is “reuniting low-level inmates with their 

families and reintegrating them back into their community.”  See id. ¶ 7 & Ex. F. 

LEGAL STANDARD 

A preliminary injunction should issue where a plaintiff demonstrates “he is likely to 

succeed on the merits, that he is likely to suffer irreparable harm in the absence of 

preliminary relief, that the balance of equities tips in his favor, and that an injunction is in 

the public interest.”  Rodriguez v. Robbins, 715 F.3d 1127, 1133 (9th Cir. 2013) (citation 

omitted).  The Ninth Circuit evaluates these factors using a “sliding scale approach” such 

that “serious questions going to the merits and a balance of hardships that tips sharply 

towards the plaintiff can support issuance of a preliminary injunction, so long as the 
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plaintiff also shows that there is a likelihood of irreparable injury and that the injunction is 

in the public interest.”  Alliance for the Wild Rockies v. Cottrell, 632 F.3d 1127, 1135 (9th 

Cir. 2011) (internal citation and quotation marks omitted). 

ARGUMENT 

I. PLAINTIFFS ARE LIKELY TO SUCCEED ON THE MERITS 

Plaintiffs Berman and Stapp state a claim under Section 1983, as they allege that the 

State violated rights secured by the Constitution of the United States by a person acting 

under the color of State law.  See 42 U.S.C. § 1983; West v. Atkins, 487 U.S. 42, 48 (1988). 

A. The Fourteenth Amendment Prohibits the ACP’s Sex-Based 
Classifications 
 

Defendants’ blanket exclusion of men from ACP participation violates the Equal 

Protection Clause of the Fourteenth Amendment, which prohibits any state from denying 

“to any person within its jurisdiction the equal protection of the laws.”  U.S. Const., 

amend. XIV, § 1.  Sex-based classifications have long been subject to heightened, 

intermediate scrutiny under the Equal Protection Clause.  See, e.g., Craig v. Boren, 429 

U.S. 190, 197-98 (1976).  A determination of the validity of classifications based on sex 

“must be applied free of fixed notions concerning the roles and abilities of males and 

females.”  Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 724-25 (1982).  “That 

[the] statutory policy discriminates against males rather than against females does not 

exempt it from scrutiny or reduce the standard of review.”  Id. at 723.1 

                                              
1 The fact that the ACP involves prisoners does not change the level of scrutiny applied.  
See Sassman, 2014 WL 5242591 at *6 (applying intermediate scrutiny “[b]ecause the ACP 
is not a program limited to a particular prison, and because the focus of Plaintiff’s claim is 
not how prisoners at a certain facility are being favored”).  This case does not implicate 
matters of institutional administration, and even if it did, the Supreme Court has required 
correctional authorities to adhere to the same equal protection standards as other 
governmental actors.  In Johnson v. California, 543 U.S. 499 (2005), the Supreme Court 
held that racial classifications by prison administrators were subject to strict scrutiny 
because the right to be free from racial discrimination “is not a right that need necessarily 
be compromised for the sake of proper prison administration.”  Id. at 510.  Following 
Johnson, an Eastern District of California court concluded that “the right to be free of 
gender discrimination is a ‘right that need [not] necessarily be compromised for the sake of 
(footnote continued) 
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“Parties who seek to defend gender-based government action must demonstrate an 

‘exceedingly persuasive justification’ for that action.”  United States v. Virginia (“VMI”), 

518 U.S. 515, 531 (1996) (citations omitted).  “The burden of justification is demanding 

and it rests entirely on the State.”  Id. at 533.  Defendants’ “burden is met only by showing 

at least that the classification serves ‘important governmental objectives and that the 

discriminatory means employed’ are ‘substantially related to the achievement of those 

objectives.’”  Mississippi Univ. for Women, 458 U.S. at 724 (citing Wengler v. Druggists 

Mutual Ins. Co., 446 U.S. 142, 150 (1980)).  Any alleged justification for such 

discrimination “must not rely on overbroad generalizations about the different talents, 

capacities, or preferences of males and females.”  VMI, 518 U.S. at 533; cf. Ambat v. City 

and Cnty. of San Francisco,  757 F.3d 1017, 1029 (9th Cir. 2014) (concluding in Title VII 

context that blanket generalizations about abilities of male officers supervising female 

inmates “would amount to the kind of unproven and invidious stereotype that” Title VII 

was designed to eliminate) (internal quotation marks and citation omitted). 

In VMI, the Supreme Court addressed the constitutionality of Virginia’s exclusion 

of women from the Virginia Military Institute.  518 U.S. at 519.  There, the state argued 

and the district court concluded that maintaining VMI as a single-sex institution was 

justified because male and female students had different educational needs, based on 

testimony about “typically male or typically female ‘tendencies.’”  Id. at 540-41.  In 

reversing, the Supreme Court observed that it has “cautioned reviewing courts to take a 

‘hard look’ at generalizations or ‘tendencies’ of the kind” relied on by the state and district 

                                              

proper prison administration’” and rejected CDCR’s justifications as based on “fixed 
notions” about men and women.  Greene v. Tilton, Case No. 2:09-0793, 2012 WL 691704, 
at *8 (E.D. Cal. Mar. 2, 2012), report and recommendation adopted, 2012 WL 1130602 
(E.D. Cal. Mar. 29, 2012).  See also Leinweber v. Tilton, Case No. 1:09-00793, 2010 WL 
3521869, at *3 (E.D. Cal. Sept. 8, 2010) (stating that intermediate scrutiny should be used 
to analyze prisoner’s sex discrimination claim), Carpenter v. Pallito, Vt. Supreme Ct. No. 
531-9-13 at 9 & n.1  (attached hereto as Appendix A) (applying intermediate scrutiny to 
strike down Vermont’s policy of sending all men, but no women, to out-of-state prisons to 
reduce overcrowding). 
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court.  Id. at 541 (citation omitted).  It further noted that “[s]tate actors controlling gates to 

opportunity, we have instructed, may not exclude qualified individuals based on fixed 

notions concerning the roles and abilities of males and females.”  Id. (internal quotation 

marks omitted).  In striking down the exclusion, the Court concluded that the state’s 

educational goals were “not substantially advanced by women’s categorical exclusion, in 

total disregard of their individual merit” from attending VMI.  Id. at 546.  As described 

below, neither does the exclusion of all men from the ACP, in total disregard for their 

individual merit as parents or otherwise, substantially advance any goal of the State in 

implementing the ACP. 

B. Male and Female Prisoners Are Similarly Situated for Purposes of ACP 
Participation 
 

The Equal Protection Clause of the Fourteenth Amendment “is essentially a 

direction that all persons similarly situated should be treated alike.”  City of Cleburne v. 

Cleburne Living Center, 473 U.S. 432, 439 (1985); Reed v. Reed, 404 U.S. 71, 76 (1971).  

The California Office of the Legislative Counsel explicitly warned both the author of the 

bill enacting the ACP and the Governor in 2010 that:  “[i]nsofar as this bill would create a 

program that provides for early release of women from prison custody to less-restrictive 

confinement based on gender, the bill may be construed as violating the constitutional 

requirement of equal protection of law.”  See Swearingen Decl. ¶ 6 & Ex. E (emphasis 

added).  The district court in Sassman agreed that a male ACP applicant who “meets the 

gender-neutral standards in order to be eligible to apply and participate in the program … 

is thus similarly situated to female inmates permitted to apply.”  2014 WL 5242591 at *11. 

CDCR’s implementing regulations contain sixteen mandatory and another six 

discretionary exclusionary criteria to insure that only low-risk, low-level offenders 

participate in the ACP.  See Cal. Code Regs. tit. 15 § 3078.3.  Each of these exclusionary 

criteria is sex-neutral, and focused solely on the prisoner’s risk level (e.g., history of 

escape).  Id.  Other than the sex-based criteria prohibiting male participation, none of the 

eligibility criteria relate in any way to a prisoner’s sex.  ACP participants are not required 
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to be mothers or caregivers to minor children, nor are they required to need any particular 

type of rehabilitative programming offered by the ACP.  See Sassman, 2014 WL 5242591 

at *5 (“none of the female ACP participants are required to make any of the[se] 

showings”).  Instead, ACP participants are offered rehabilitative programs based on their 

individual needs, such as substance abuse or vocational training.  See Cal. Code Regs. tit. 

15 § 3078.4(b)(1).  The only thing prohibiting Mr. Berman and Mr. Stapp from ACP 

participation is their sex.  Plaintiffs are similarly situated to eligible female prisoners since 

they meet “all of the gender-neutral eligibility criteria required by the regulations.”  See 

Sassman, 2014 WL 5242591 at *5; see also Berman Decl. ¶ 5; Stapp Decl. ¶ 4. 

C. The ACP’s Exclusion of Male Prisoners Serves No Important 
Governmental Objectives 
 

Defendants’ sex-based classification fails to further an important governmental 

objective.  As the district court explained in Sassman: 

As written, the current ACP is not substantially related to an important 
government interest . . . CDCR has repeatedly made clear that the 
primary objectives of the ACP are family reunification and community 
reintegration.  However, since all women are permitted to participate in the 
ACP, not just women with children, it is unclear how the statute furthers 
those goals.  Moreover, this court still cannot see how either goal is 
advanced by excluding male prisoners.  To the contrary, it seems that 
permitting men to participate in the program would actually serve the 
State’s objectives.  Defendants have thus failed to show how the ACP can 
be substantially related to the State’s interests of family reunification and 
community reintegration when, to apply, women need not be mothers, nor 
must they show a need for rehabilitation or recovery services aimed at 
substance abuse or domestic violence, but men, even if they show all of the 
foregoing, may not apply at all. 

2014 WL 5242591, at *7-8 (emphasis added); see also West v. Virginia Dep’t of Corr., 

847 F. Supp. 402, 408 (W.D. Va. 1994) (striking down unconstitutional law because 

“when an extremely favorable sentencing alternative is provided to one class of inmates 

and not another, and when that classification is based solely on the inmates’ gender, the 

line is crossed”).  The sole basis for the offending classification administered by 

Defendants is the sex of the individuals involved. 

The primary objectives of the ACP, according to CDCR’s own description and 
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promotion of the program, are family reunification and community reintegration.  See 

Swearingen Decl. ¶ 7 & Ex. F.  Excluding male prisoners with identical commitment 

offenses and risk criteria as eligible female prisoners advances neither goal.  “To the 

contrary, it seems that permitting men to participate in the program would actually serve 

the State’s objectives.”  Sassman, 2014 WL 5242591, at *8. 

Defendants’ practice of excluding men from the ACP runs not only against their 

own stated objectives, it conflicts with the legislative findings emphasizing the importance 

of male prisoners in their children’s lives.  See SB 1266, §§ 1(g), 1(h).  Mr. Berman 

exemplifies this interest, as he has a daughter who could benefit from his presence at 

home.  See Berman Decl. ¶¶ 3-4, 8.  That he is a father and not a mother should have no 

bearing on his program eligibility.  “[A] father, no less than a mother, has a 

constitutionally protected right to the companionship, care, custody, and management of 

the children he has sired and raised, (which) undeniably warrants deference and, absent a 

powerful countervailing interest, protection.”  Weinberger v. Wiesenfeld, 420 U.S. 636, 

652 (1975) (quotation marks omitted) (holding that the sex-based distinction under 42 

U.S.C. § 402(g) of the Social Security Act of 1935—which permitted widows but not 

widowers to collect special benefits while caring for minor children—violated the right to 

equal protection).  The program’s inclusion of all women, regardless of whether they 

actually have children to care for, while excluding all men, even those that were 

caregivers, is precisely the type of “overbroad generalization[ ] about the different talents, 

capacities, or preferences of males and females” that the Constitution proscribes.  See VMI, 

518 U.S. at 533. 

Sex-based distinctions that hinge on assumptions about women’s role as family 

caregivers cannot stand.  See Orr v. Orr, 440 U.S. 268, 280 (1979) (“No longer is the 

female destined solely for the home and the rearing of the family, and only the male for the 

marketplace and the world of ideas”) quoting Stanton v. Stanton, 421 U.S. 7, 14-15 (1975).  

The Supreme Court has repeatedly affirmed that mothers and fathers both play important 

parenting roles.  In Caban v. Mohammed, 441 U.S. 380, 389 (1979), for example, the 
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Court rejected the argument and “apparent presumption” that mothers bear a closer 

relationship to a child, explaining that “maternal and paternal roles are not invariably 

different in importance.”  There, the Court rejected “the claim that the broad, gender-based 

distinction of [the statute] is required by any universal difference between maternal and 

paternal relations ….”  Id. 

Statutes that permit different treatment of males and females through a reliance on 

gender stereotypes reinforce the antiquated notion that only females are responsible for the 

family.  In Nevada Dep’t of Human Resources v. Hibbs, 538 U.S. 721, 730 (2003), the 

Supreme Court addressed Congress’s attempt to challenge “firmly rooted” societal 

stereotypes about the allocation of parental duties through the enactment of a gender-

neutral family leave law.  The Court recognized the detrimental effect of prior state 

discrimination arising from gender stereotypes, noting that parental leave policies that 

were only available to women relied on the presumption that “caring for family members 

is women’s work,” a presumption that has “historically produced discrimination in the 

hiring and promotion of women.”  Id. at 731 n.5; see also Sassman, 2014 WL 5242591 at 

*6 (“assuming that female inmates and their families will benefit more from the ACP than 

male inmates and their families promulgates the notion that women, regardless of their 

specific circumstances, are more fit to parent and are more important to the family than 

men”). 

Other courts have also cautioned that sex-based distinctions regarding caregiving 

can “perpetuat[e] the damaging stereotype that a mother’s role is one of caregiver, and the 

father’s role is that of an apathetic, irresponsible, or unfit parent.”  Dalin v. Dalin, 512 

N.W.2d 685, 689 (N.D. 1994) (quotation marks and citation omitted); see also Orr, 440 at 

283 (“Legislative classifications which distribute benefits and burdens on the basis of 

gender carry the inherent risk of reinforcing the stereotypes about the ‘proper place’ of 

women and their need for special protection”); Zummo v. Zummo, 574 A.2d 1130, 1135 

(Pa. 1990) (“The time in which such gender preferences could be rationalized or justified, 

however, has since past into unlamented history along with the repressive gender 
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stereotypes which drove the preferences.  Women now pursue careers and provide for their 

children; men now nurture and care for their children.”). 

D. Plaintiffs’ ACP Participation Would Promote Defendants’ Interests 

Allowing men to participate in the ACP “would actually serve the State’s 

objectives” of family reunification and community reintegration.  Sassman, 2014 WL 

5242591 at *8.  By reuniting men with their families, expanding ACP access to low-risk 

male prisoners could lead to enhanced public safety, as the program already has a sex-

neutral exclusion of all prisoners with current convictions for serious, violent, or sex-based 

felonies, as well as those determined to pose a high safety risk.  See Cal. Code Regs. tit. 15 

§ 3078.3.  Indeed, the Legislative findings indicate that expanding program access to male 

prisoners would help to reduce recidivism.  See SB 1266 § 1(g) (“Strong family 

connections help to ensure that fathers stay out of prison once they are released.”); see also 

id. § 1(h) (“To break the cycle of incarceration, California must adopt policies that 

facilitate parenting and family reunification.”). 

Further, the State’s explicit exclusion of qualified men defeats, rather than serves, 

other important governmental objectives, including saving the State money and reducing 

prison overcrowding.  See, e.g., Coleman v. Schwarzenegger, 922 F. Supp. 2d 882 (E.D. 

Cal. 2009) aff’d sub nom. Brown v. Plata, 131 S. Ct. 1910 (2011) (ordering the State to 

reduce its adult institution population to 137.5 percent of design capacity); see also 

Swearingen Decl. ¶ 8 & Ex. G (Order of the Three-Judge Court Granting in Part and 

Denying in Part Defs.’ Req. for Extension of Dec. 31, 2013 Deadline, Coleman v. Brown, 

E.D. Cal. Case No. 2:90-00520, Dkt. No. 5060 (Feb. 10, 2014)) at ¶ 4(h)).  Excluding men 

from the ACP is contrary to the Coleman Orders because overcrowding would be further 

reduced if the program were offered to men as well.  CDCR itself has even acknowledged 

that expanding ACP participation to men would be consistent with its court-ordered 

responsibility to reduce prisoner overcrowding.  See id. ¶ 9 & Ex. H (report that a CDCR 

spokesperson “said men could one day be included in the [ACP] early release program as 

the department looks for ways to save money and seeks to comply with the federal court 
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order to reduce its prison population”); accord West, 847 F. Supp. at 407 (providing 

alternative incarceration program only to men is “not substantially related to” the 

objectives of decreasing “overcrowding and recidivism”). 

II. PLAINTIFFS WILL BE IRREPARABLY HARMED IN THE ABSENCE OF 
PRELIMINARY RELIEF 

A. The Window for Plaintiffs to Join the ACP is Closing Daily, Depriving 
Plaintiffs of Irreplaceable Time With Their Families 

Mr. Berman seeks to participate in the ACP to become reunited with his daughter, 

who is a source of tremendous importance and love in his life.  See Berman Decl. ¶¶ 3-4.  

He wants to be her father again; to bond with her as she grows up and be present as she 

reaches important life milestones.  Id. at ¶¶ 4, 8.  He yearns to return to his family 

responsibilities, including providing “much-needed financial, emotional, and practical 

support.”   Id. ¶ 4.  The current separation is painful to Mr. Berman and he will continue to 

suffer real emotional and psychological harms due to CDCR’s refusal to consider him for 

ACP placement solely because of his gender.  Id. at ¶ 8. 

Mr. Stapp similarly is eager to return home to care for a family member.  It would 

be “very meaningful” for him to help his elderly mother with tasks she finds physically 

painful and emotionally frustrating, such as making meals and cleaning the house.  See 

Stapp Decl. ¶ 3.  He is emotionally injured by the Defendants’ actions, and feels judged as 

“less capable of helping my family because I am male, not female.”  See id. ¶ 7. 

Time is essential for Mr. Berman and Mr. Stapp, whose windows for applying to 

the ACP are rapidly closing.  See Swearingen Decl. ¶ 12 & Ex. K at 29 (prisoners must 

have at least six months left to serve when they apply); Berman Decl. ¶ 2 (stating EPRD is 

June 24, 2016); Stapp Decl. ¶ 2 (stating EPRD is August 23, 2016).  The time to love a 

child or an elderly parent is precious and finite.  Plaintiff William Sassman sought to 

participate in the ACP in part to help his elderly mother, who died of colon cancer during 

the pendency of his lawsuit challenging the ACP’s exclusion of men.  See Swearingen 

Decl. ¶ 11 & Ex. J.  Given that both Plaintiffs applied to the ACP with less than two years 

remaining on their sentences, both Mr. Berman and Mr. Stapp could have been already 
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placed in the community with their families—if they were female.  See Cal. Code Regs. 

tit. 15 § 3078.2 (allowing participants to spend up to the last 24 months of their sentence in 

the ACP); see also Stapp Decl. ¶ 7 (“If I was female, I could already be participating in the 

ACP, helping my mother with her daily needs”); Berman Decl. ¶¶ 2, 6.  A preliminary 

injunction is necessary now because by the time the merits of this action are litigated, both 

men will have likely lost their opportunity to participate in the ACP.  See Swearingen 

Decl. ¶ 12 & Ex. K at 29 (prisoners must have at least six months left to serve when they 

apply); see also Enyart v. National Conference of Bar Examiners, Inc., 630 F.3d 1153, 

1165 (9th Cir. 2011) (affirming finding of irreparable harm where plaintiff would lose the 

opportunity to pursue her chosen profession because she would not be able to complete a 

lengthy exam without injunctive relief); Alvarez ex rel. Alvarez v. Fountainhead, Inc., 55 

F.Supp.2d 1048, 1051 (N.D. Cal. 1999) (finding “immediate and irreparable harm” where 

absence of preliminary junction would result in student having lost his opportunity to 

attend preschool “by the time this action is decided on the merits”). 

B. Defendants’ Unconstitutional Discrimination Is Irreparable Harm 

Defendants’ violation of Plaintiffs’ constitutional rights is irreparable injury.  See, 

e.g.,  Rodriguez, 715 F.3d at 1144 (“It is well established that the deprivation of 

constitutional rights unquestionably constitutes irreparable injury”) (quotation marks and 

citation omitted); Nelson v. Nat’l Aeronautics & Space Admin, 530 F.3d 865, 882 (9th Cir. 

2008), rev’d on other grounds, 562 U.S. 134 (2011) (“Unlike monetary injuries, 

constitutional violations cannot be adequately remedied through damages and therefore 

generally constitute irreparable harm”); Toussaint v. Rushen, 553 F. Supp. 1365, 1370, 

1383-84 (N.D. Cal. 1983) aff'd in part sub nom. Toussaint v. Yockey (9th Cir. 1984) 722 

F.2d 1490 (finding prisoner plaintiffs likely to suffer irreparable harm  having “raised 

serious questions as to the constitutionality of their confinement”); Perez v. Westchester 

Cnty. Dep’t of Corr., No. 05 CIV. 8120 (RMB), 2007 WL 1288579, at *7 (S.D.N.Y. Apr. 

30, 2007) (“Plaintiffs satisfy the irreparable harm requirement with their showing that their 

constitutional rights-particularly the Fourteenth Amendment right to equal protection-may 
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have been violated”); Wright & Miller, 11A Fed. Prac. & Proc. Civ. § 2948.1 (3d ed. 

2015) (“When an alleged deprivation of a constitutional right is involved … most courts 

hold that no further showing of irreparable injury is necessary”). 

Discrimination constitutes irreparable injury, and Defendants’ blatant 

discriminatory practices will continue to harm Mr. Berman and Mr. Stapp by violating 

their equality interests.  See, e.g., Silver Sage Partners, Ltd. v. City of Desert Hot Springs 

(9th Cir. 2001) 251 F.3d 814, 827 (“We have held that where a defendant has violated a 

civil rights statute, we will presume that the plaintiff has suffered irreparable injury from 

the fact of the defendant’s violation”); Cupolo v. Bay Area Rapid Transit, 5 F.Supp.2d 

1078, 1084 (N.D. Cal. 1997) (“Injuries to individual dignity and deprivations of civil rights 

constitute irreparable injury”); Leiken v. Squaw Valley Ski Corp., 1994 WL 494298, at *11 

(E.D. Cal., June 28, 1994, S-93-1622 ) (“Every day that a facially discriminatory policy 

excludes a member of a protected group, irreparable harm is caused to the individual’s 

equality interests”).  Defendants’ denial of Plaintiffs’ ACP application on account of their 

sex is “profoundly unfair,” Berman Decl. ¶ 8, and being discriminated against solely on 

account of one’s sex is “emotionally and psychologically difficult to experience,” Stapp 

Decl. ¶ 7.  The “[d]ignitary wounds [endured by Plaintiffs here] cannot … be healed with 

the stroke of a pen,” Obergefell, 2015 WL 2473451 at *21, or by monetary compensation.  

See Rent-A-Center, Inc. v. Canyon Television and Appliance Rental, Inc., 944 F.2d 597, 

603 (9th Cir. 1991) (“intangible injuries” that cannot be adequately compensated through 

monetary damages qualify as irreparable harm). 

C. Defendants Further Harm Mr. Berman and Mr. Stapp by De-
Legitimizing and Diminishing Their Roles in the Family Structure 

Families need each other both materially and emotionally, and no amount of money 

can compensate for missed involvement in a loved one’s life.  As the President of the 

United States has recognized:  “Being a dad is one of the most important jobs a man can 

have.”  See Swearingen Decl. ¶ 10 & Ex. I (Executive Office of the President of the United 

States, Promoting Resonsible Fatherhood (June 2012)); cf. SB 1266 § 1(g) (“a father’s 
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involvement in his child’s life greatly improves the child’s chances for success … [and] 

can have positive effects for children”).  The President’s report describes the administra-

tion’s “commit[ment] to improving outcomes for formerly incarcerated individuals 

reentering society through a number of strategies, including helping reconnect these 

individuals to their families.”  Swearingen Decl. ¶ 10 & Ex. I at 25.  Defendants harm 

Mr. Berman and Mr. Stapp by depriving them the ability to reenter society and participate 

in their families solely because they were born men and not women. 

III. THE BALANCE OF EQUITIES TIPS SHARPLY IN PLAINTIFFS’ FAVOR 

The balance of equities weighs heavily in Plaintiffs’ favor, given their likelihood of 

success on the merits, as well as the profound and irreparable harms they will suffer if a 

preliminary injunction does not issue.  Defendants, by contrast, cannot credibly argue that 

they will experience significant harm from the issuance of a preliminary injunction 

requiring them to allow Mr. Berman and Mr. Stapp to participate in the ACP.  Plaintiffs’ 

proposed solution is not likely to burden prison staff or resources, as the cost of placing a 

CDCR prisoner in the ACP pales in comparison to the amount of money and staff time 

California expends to incarcerate each person within prison walls.  See Swearingen Decl. 

¶ 13 & Ex. L (“California is expected to spend approximately $60,000 per inmate in 2013-

14”).  This is especially true here, where each Plaintiff has a private residence from which 

to be supervised.  CDCR has admitted that any administrative cost associated with opening 

the program to men would be more than offset by the anticipated cost-savings.  See id. ¶ 9 

& Ex. H (CDCR spokesperson predicting that including men in the ACP would save the 

Department money).  Even if the expenditure of such administrative resources proved to be 

substantial, those costs would fail to justify the discriminatory practice of excluding men 

from the program.  See Califano v. Goldfarb, 430 U.S. 199, 217 (1977) (concluding that 

presumed savings in time, money, and effort do not justify sex-based discrimination). 

IV. A PRELIMINARY INJUNCTION IS IN THE PUBLIC INTEREST 

Given that ACP participation promotes family reunification and community 

reintegration, the “public interest prong[ ] tip[s] in Plaintiff[s’] favor.”  Sassman, 2014 WL 
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5242591 at *3.  The findings of the legislature further explain how participation in the 

ACP by male prisoners facilitates public goals.  See SB 1266, § 1(g) (“Strong family 

connections help to ensure that fathers stay out of prison once they are released.”); id. 

§ 1(h) (“[t]o break the cycle of incarceration, California must adopt policies that facilitate 

parenting and family reunification.”). 

Allowing men to participate in the ACP would also help achieve the public goal of 

reducing overcrowding in California prisons.  “[T]he public interest lies in the state’s 

making progress towards resolving its prison crisis.”  Coleman v. Schwarzenegger, No. 90-

0520, 2009 WL 2851846 at *2 (E.D. Cal. Sept. 3, 2009); see also Brown v. Plata, 131 S. 

Ct. 1910, 1945-46 (2011) (upholding three-judge court order to reduce prison 

overcrowding).  In furtherance of these prison population reduction goals, the Three-Judge 

Court ordered that “[t]o the extent that any state statutory, constitutional, or regulatory 

provisions, except the California Public Resources Code, impede the implementation of 

this order …all such laws and regulations are waived.”  Swearingen Decl. ¶ 8 & Ex. G at 5.  

CDCR therefore has the power to open ACP participation to men, but has chosen to 

underutilize the program as a resource to address overcrowding. 

Rather than serve the public interest, Defendants’ categorical exclusion of all male 

inmates from the ACP harms the public interest by exacerbating the overcrowding of 

California’s state prisons; increasing the risk of recidivism to male prisoners denied the 

benefits of rehabilitative programming; denying otherwise eligible male prisoners the 

ability to care for their families; denying children the benefits that attend the presence and 

participation of fathers in their lives; perpetuating outdated and damaging stereotypes 

suggesting that only mothers care for children, and that children can only benefit from 

reunification with their mothers; and denying low-risk male offenders the opportunity to  

reintegrate with their communities.  In furtherance of the public interest, Plaintiffs and 

other male prisoners should be allowed to participate in the ACP effective immediately, 

despite the statutory and regulatory language unconstitutionally excluding men from the 

program.  See Cal. Penal Code § 1170.05(a); Cal. Code Regs. tit. 15, § 3078.2(a). 
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V. DEFENDANTS’ DISCRIMINATORY POLICY SHOULD BE ENJOINED IN 
FULL 
 

Defendants’ policy of excluding male prisoners from ACP participation should be 

enjoined in full, not just as to Plaintiffs.  See Obergefell, 2015 WL 2473451 at *22 

(directing every State to license and recognize marriages between same-sex couples, 

notwithstanding statutes defining marriage as a union between a man and a woman, 

because the “Constitution [ ] does not permit the State to bar same-sex couples from 

marriage on the same terms as accorded to couples of the opposite sex”).  The Supreme 

Court has instructed that when claims are presented vigorously and resolution of the merits 

would be an efficient use of judicial resources, the claims of third parties should not wait 

for another day.  See Craig, 429 U.S. at 193-94 (“[A] decision by us to forgo consideration 

of the constitutional merits in order to await the initiation of a new challenge to the statute 

by injured third parties would be impermissibly to foster repetitive and time-consuming 

litigation under the guise of caution and prudence.”).  The parties and the Court here will 

have expended significant resources analyzing the constitutionality of the Defendants’ 

female-only ACP program.  A preliminary injunction limited to Plaintiffs Berman and 

Stapp would be contrary to judicial economy and interfere with the interests of non-party 

low-risk male prisoners who could benefit from court-ordered relief now.  Plaintiffs’ 

proposed order enjoining the enforcement of the unconstitutional gender restriction is filed 

herewith. 

VI. THE BOND REQUIREMENT SHOULD BE WAIVED 

Under Federal Rule of Civil Procedure 65(c), district courts have discretion in 

granting a preliminary injunction to set no bond or only a nominal bond.  See Save Our 

Sonoran, Inc. v. Flowers, 408 F.3d 1113, 1126 (9th Cir. 2005).  Waiving the bond 

requirement is appropriate here because Mr. Berman and Mr. Stapp are prisoners without 

employment and unable to post a bond.  See, e.g., Barahona-Gomez v. Reno, 167 F.3d 

1228, 1237 (9th Cir. 1999) (requiring alien plaintiffs to post only a nominal bond because 

the vast majority were “very poor”); see also Hernandez v. County of Monterey, __ F. 

Case5:15-cv-03282-EJD   Document12   Filed07/16/15   Page28 of 51



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

[2746774-3]  22 5:15-cv-03282-EJD
PLAINTIFFS’ NOTICE OF MOTION AND MOTION FOR PRELIMINARY INJUNCTION 

 

Supp. 3d __, No. 5:13-2354, 2015 WL 3868036, at *16 (N.D. Cal., Apr. 14, 2015) 

(“[s]entenced inmates lack any source of income by virtue of their incarceration”).  Courts 

may require no bond where there is no likelihood of harm to defendant from enjoining its 

conduct.  See, e.g., Jorgensen v. Cassiday, 320 F.3d 906, 919 (9th Cir. 2003).  Here, a 

bond requirement would effectively deny access to judicial review for Plaintiffs Berman 

and Stapp, which is especially harmful because they allege violations of fundamental 

rights under the Constitution.  See Complete Angler, LLC v. City of Clearwater, 607 F. 

Supp. 2d 1326, 1335 (M.D. Fla. 2009). 

CONCLUSION 

Defendants’ discriminatory statute deprives Plaintiffs of their families, home 

communities, and rehabilitative programs solely because they are men—fathers not 

mothers, sons not daughters.  For Mr. Berman and Mr. Stapp, each day in which they are 

deprived of these opportunities is a day irrevocably lost.  A preliminary injunction should 

issue forthwith to allow Mr. Berman and Mr. Stapp full and equal access to the ACP. 

 

DATED:  July 16, 2015 Respectfully submitted, 
 
ROSEN BIEN GALVAN & GRUNFELD LLP 

 
 By: /s/ Gay Crosthwait Grunfeld 
 Gay Crosthwait Grunfeld 

 Attorneys for Plaintiffs 
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