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I, Gay Crosthwait Grunfeld, declare:

1. I am an attorney duly admitted to practice before this Court. I am a partner
in the law firm of Rosen Bien Galvan & Grunfeld LLP, counsel of record for Plaintiffs. I
have personal knowledge of the facts set forth herein, and if called as a witness, I could
competently so testify. I make this declaration in support of Plaintiffs’ Motion to Stop
Defendants From Assaulting, Abusing and Retaliating Against People With Disabilities at
R.J. Donovan Correctional Facility (“RJD”).

2. I have worked on the Armstrong case since September 2005, monitoring
Defendants’ compliance with the Americans with Disabilities Act (“ADA”), the
Rehabilitation Act (“RA”), and the Armstrong Remedial Plan (“ARP”), and working to
enforce this Court’s orders. I and other attorneys from my firm have been monitoring
Defendants’ Armstrong compliance at RJD for a number of years. As part of our
monitoring of RJD, we have typically conducted one or two monitoring tours at the prison
per year. During those tours, we always interview a significant number of Armstrong class
members. Nearly four years ago, our clients at RJD began to report to us that officers were
assaulting and retaliating against people with disabilities. Since that time, we have been
investigating staff misconduct at RJD and advocating for our clients and other vulnerable
people with disabilities who have been victimized, including Coleman and Clark class
members. Coleman v. Newsom, Case No. 2:90-cv-00520-KJM-DB (E.D. Cal.); Clark v.
California, Case No. 3:96-cv-01486-CRB (N.D. Cal.).

The Court’s Orders Regarding Accountability

3. The correctional officers’ abuse of people with disabilities—discussed in
more detail below and in the fifty-four declarations from people with disabilities attached
as exhibits to the Declaration of Michael Freedman in Support of Motion to Stop
Defendants from Assaulting, Abusing and Retaliating Against People with Disabilities at
RJD (“Freedman Decl.”)—occurs against the background of prior orders of this Court
mandating that Defendants identify and investigate non-compliance with the ADA, RA,

ARP, and prior Court orders.
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4. Attached hereto as Exhibit A is a true and correct copy of the ARP issued by
the California Department of Corrections and Rehabilitation (“CDCR”) in 2001, and
amended in 2006 to address parole issues. The ARP is Defendants’ plan for ensuring that
its operations comply with the ADA.

5. In the fall of 2006, in light of significant evidence of multiple violations of
the ARP, I was part of a team of Plaintiffs’ counsel who on November 15, 2006 filed a
Motion for Enforcement and Further Remedial Orders. On January 18, 2007, the Court
issued an injunction (the “2007 Injunction”) that addressed these violations and ordered
Defendants to comply with multiple sections of the ARP. Attached hereto as Exhibit B is
a true and correct copy of the 2007 Injunction. A key aspect of the 2007 Injunction was a
section on accountability. The Court ordered that

[D]efendants, in cooperation with the Office of the Inspector General and the

Receiver in Plata v. IS)chwarzenegger, shall develop a system for holding

wardens and prison medical administrators accountable for compliance with

the Armstrong Remedial Plan and the orders of this Court. This system shall

track the record of each institution and the conduct of individual staff

members who are not complying with these requirements. Defendants shall

refer individuals with repeated instances of non-compliance to the Office of

Internal Affairs for investigation and discipline, if appropriate.

Id. at 7.

6. On March 22, 2012, Plaintiffs filed a Request for an Order to Show Cause
and Notice of Motion and Motion for an Order Holding Defendants in Contempt of Court
(the “Accountability Motion”). See Dkt. 2024. Plaintiffs argued in the Accountability
Motion that Defendants were violating the accountability section of the 2007 Injunction by
“fail[ing] to take any action to track ... reported instances of staff member non-
compliance, or to refer repeated instance of non-compliance to the [Office of Internal
Affairs].” Id. at 3.

7. On August 22, 2012, this Court issued an Order Denying Motion for
Contempt, Denying as Moot Motion to Strike, and Modifying Permanent Injunction

(“Accountability Order”), Dkt. 2180, a true and correct copy of which is attached hereto as

Exhibit C. As the Court explained in this Order, the accountability provisions of the 2007
2 Case No. C94 2307 CW

DECL. OF GAY CROSTHWAIT GRUNFELD ISO PLS.” MOTION TO STOP DEFS. FROM ASSAULTING,
ABUSING & RETALIATING AGAINST PEOPLE W/ DISABILITIES AT R.J. DONOVAN CORR. FACILITY




[3502689.4]

O© 0 3 A Wn B~ W N =

N NN N N N N N N e e e e e e e e
(o <IN EN e VLY, B SN VS B O N =N e R e < N BN o) S, B S =)

Case 4:94-cv-02307-CW Document 2922-1 Filed 02/28/20 Page 4 of 483

Injunction “required Defendants to develop effective internal oversight and accountability
procedures to ensure that Defendants learned what was taking place in their facilities, in
order to find violations, rectify them and prevent them from recurring in the future, without
involvement by Plaintiffs’ counsel or the Court.” Id. at 10. The Court further explained
that “investigations, including the documentation of the results, are necessary to ensure
that grievances are addressed and to identify staff error or misconduct and institutional
deficiencies that violate class members’ rights.” Id. at 11. The Court found that
Defendants had failed to track or investigate “numerous ... incidents” of violations of the
ARP and Court orders. Id. at 12. The Court further held that “Defendants’ accountability
system ... has not been effective.” Id. at 15-16.

8. While denying Plaintiffs’ motion to hold defendants in contempt, the “Court
flound] the 2007 Injunction should be clarified and made more detailed, to make clear
what is expected of Defendants and to allow Defendants to conform their future behavior
to its terms.” Id. at 16. The Court modified the Injunction to

require Defendants to track all allegations of non-compliance with the ARP

and the orders of this Court.... This must be done regardless of the source of

the allegations. The only difference is that this order also requires

Defendants to list when the investigation was initiated, the name and title of

the investigator, the date the investigation was completed, the results of the

investigation, and the number of prior allegations of non-compliance against

the involved employee][].

Id. at 16-17. The Court further held that Defendants would be required to initiate a timely
investigation, within 10 business days,

to ensure that allegations are investigated while memories are fresh, the facts

surrounding the allegations are still in existence and the violation can be

remedied. Further, in order to reconcile disagreements between the parties

resulting from investigations, th[e] Court finds that Plaintiffs” counsel must

have access to the results of the investigation, including all sources of

information relied on to substantiate or refute the allegations.

Id. at 18. The Court went on to hold that with referrals to the Office of Internal Affairs
(“OIA”) for investigation and discipline of non-complying employees, Defendants would

be required to “comply with the Employee Disciplinary Matrix set forth in the CDCR

Departmental Operations Manual, Chapter 3, Article 22.” Id. The Court further found “it
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[

necessary to create a process for resolving disputes between the parties regarding whether
an incident constitutes a violation of the ARP and this Court’s orders[] ....” Id. at 19.

0. Defendants appealed the Accountability Order. The Ninth Circuit affirmed
the Court’s order in all respects except with regard to the dispute resolution process. See
Armstrong v. Brown, 768 F.3d 975 (2014). On remand, on December 29, 2014, the Court
issued an Order Modifying January 18, 2007 Injunction (“Modified Injunction”), Dkt.
2479, a true and correct copy of which is attached hereto as Exhibit D. The Modified

Injunction, as implemented by CDCR through internal memoranda and software purchased

O© 0 3 & Wn B~ W

from Salesforce, governs accountability for CDCR staff misconduct and violations of the
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ARP and Court orders.
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The Parties’ Ongoing Efforts to Develop a Joint Monitoring Tool and to Jointly
Monitor Defendants’ ADA Compliance

_ =
W N

10.  In 2013, the Court ordered the parties to work together to develop better

p—
~

means for monitoring Defendants’ compliance with the ADA, the ARP, and this Court’s

[S—
W

orders. See Order Regarding Monitoring, Dkt. 2344, a true and correct copy of which is

[S—
(@)

attached hereto as Exhibit E. The Court directed “the parties to meet and confer, with the

p—
~

assistance of the court’s expert as needed, on how to resolve [monitoring] issues and

p—
o2¢]

improvements that might be made on the monitoring process.” Id. at 2.
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11.  OnJuly 11, 2013, the parties convened the first small working group to

[\®]
[a)

improve monitoring. I was present at that meeting for Plaintiffs, along with my co-counsel

\)
—

Penny Godbold. Since that date, the parties have met regularly under the supervision and

N
[\

with the guidance of the Court Expert to draft and refine a joint monitoring tool. The

[\
W

parties have also conducted a number of joint audits of Defendants’ prisons for compliance

N
N

with the ARP and this Court’s orders. The thrust of both the Joint Audit Process and the

N
(9}

accountability plan are to share information to allow Defendants to monitor their own

[\
(@)

performance and create a sustainable, ADA-compliant system.

NN
o
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Plaintiffs’ Counsel Has been Documenting Serious Staff Misconduct
at RJD Since 2016

12.  Plaintiffs’ counsel have been notifying Defendants of incidents of staff
misconduct and violence against Armstrong class members at RJD in tour reports, letters,
and Case Management Statements for three-and-a-half years. Plaintiffs’ counsel first
sounded the alarm following a September 2016 Armstrong monitoring tour, in a section of
a November 2016 monitoring report entitled “Abusive Staff Conduct Towards Disabled
Prisoners.” See Freedman Decl., Ex. 67, at 11.

13.  In April 2017, following another monitoring tour, Plaintiffs issued another
report that included allegations of pervasive, excessive, and targeted force against people
with disabilities, utter humiliation of incarcerated people, and intimidation and threats by
staff resulting in fear of retaliation by class members who overwhelmingly refused to agree
to use their names in reports. Id., Ex. 69, at 3-6, 8-9. Plaintiffs’ counsel issued two
additional Armstrong monitoring tour reports in 2017 and 2019 that included numerous,
similar allegations of staff abusing class members at RJD. Id., Exs. 71, 73.

14.  In July 2017, Plaintiffs raised similar concerns regarding officers assaulting
people with disabilities at RJD in their section of the Joint Case Status Statement. See Dkt.
2688, at 4-6.

15.  In addition, during the period from 2017 to late-2019, Plaintiffs’ counsel sent
Defendants in Armstrong and Coleman twenty-one advocacy letters documenting serious
allegations of staff members attacking, assaulting, threatening to attack and assault, and
retaliating against Armstrong class members. Freedman Decl., Exs. 11b, 15b, 21b, 27b,
38b, 41b, 41c, 43b, 45b, 47b, 51b, 57b, 57c¢, 59, 60, 61, 62, 63, 64, 65, 66.

16. A joint monitoring audit at RJD in August 2018 brought greater attention to
the widespread assaults by staff on Armstrong class members and other vulnerable
incarcerated people. In response to prisoner interviews conducted by Plaintiffs’ counsel,

the Court Expert, and Defendants during the joint audit, Ms. Godbold wrote the Secretary
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of CDCR, Ralph Diaz. Attached hereto as Exhibit F is a true and correct copy of the
September 20, 2018, letter to Secretary Diaz from Ms. Godbold.

17.  Defendants’ auditors from the Office of Audits and Court Compliance
(“OACC”) also wrote to CDCR to report the consistent allegations of misconduct that the
interviewees had made. Attached hereto as Exhibit G is a true and correct copy of the
September 20, 2018 memorandum to Connie Gipson, Director of CDCR’s Division of
Adult Institutions (“DAI”), from Matt Espenshade, Deputy Director of OACC.

In Late-2018 and Early-2019 Defendants Identified Horrific Allegations of Staff
Misconduct Against People With Disabilities on Facility C at RJD Through More
than One Hundred Interviews with Incarcerated People

18.  Although not informed in advance or at the time, I later learned that
Defendants sent a strike team of investigators from outside of RJD to conduct interviews
with incarcerated people on Facility C at RJD on December 4-5, 2018. See Freedman
Decl., Ex. 2. The strike team, which was led by Associate Warden Jason Bishop,
randomly selected 150 people from Facility C to interview. Id. at 2. Forty-eight of the
people selected refused to participate in the interviews. Id. at 3. Those who did participate
reported horrific allegations of staff misconduct on Facility C that were summarized in a
memorandum (the “Bishop Report”) sent on December 10, 2018 by AW Bishop to Kim
Seibel, the Associate Director at CDCR with responsibility for RJD. See generally id. The
Bishop Report was not produced to Plaintiffs’ counsel until January 24, 2020 in response
to a discovery request.

19.  The investigators found that interviewees consistently reported that: staff
work with and hire incarcerated people, including members of prison gangs (which CDCR
calls security threat groups (“STGs”), to assault other incarcerated people; that staff give
incarcerated people permission to assault or to steal the property of other incarcerated
people; that staff intentionally delay in responding to fights between incarcerated people
and then use excessive force when they do; that staff set up incarcerated people to fight
one another, with the loser being assaulted further; that staff viewed the “procession of

inmates coming out of the dining hall as a target rich environment to pick victims from and
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harass them”; and that staff deny medical care to incarcerated people who have been
involved in incidents. Freedman Decl., Ex. 2, at 4-6. The investigators also found that
“custody staff actively retaliat[e] against inmates for filing appeals or staff complaints, or
requesting assistance with safety concerns.” 1d. at 4; see also id. at 9 (“[W]ithin 24 hours
of an inmate dropping off an appeal ... retaliation begins.”). According to the Bishop
Report, the retaliation took a number of forms, including assaulting the complainant in a
place with limited visibility; arranging for incarcerated people in STGs to assault the
complainant; seizing complainant’s property, announcing to other incarcerated people that
the complainant had a disfavored commitment offense (e.g., rape or child molestation); or
announcing that the complainant was responsible for other incarcerated people not
receiving programs (i.e., television, dayroom, showers, etc.). Id. at 4, 9. Thirty-eight
percent of interviewees reported knowing of someone who received an intentionally
falsified Rules Violation Report (“RVR”) and forty-four percent reported knowing
someone who had been charged with resisting or assaulting staff when staff had, in fact,
assaulted the incarcerated person. Id. at 10.

20.  The Bishop Report also included conclusions specifically regarding officers’
treatment of people with disabilities. The investigators found that that “[m]entally
disordered offenders, developmentally disabled offenders, sex offenders, and
homosexual/transgender offenders [are] being targeted for assault and/or abuse by staff.”
Freedman Decl., Ex. 2 at 1; see also id. at 4-5 (“Interviewees alleged custody staff largely
target inmates who are participants in the Mental Health Services Delivery System
(MHSDS), inmates who are developmentally disabled (DDP), inmates who identify as
transgender or homosexual, and inmates who have committed sex offenses.”). In addition,
the Bishop Report listed specific allegations of misconduct raised by incarcerated people.
Id. at 14-17. Six of the allegations involved incidents where staff stomped on, jumped on,
pepper sprayed, or otherwise assaulted people in wheelchairs. Id.

21.  The Bishop Report included eight recommendations: (1) Installation of

cameras “in all areas of limited or obstructed visibility, including the blind spots ...”;
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(2) “prompt review” of all specific staff misconduct allegations made by the interviewees;
(3) a comprehensive review of STGs on Facility C; (4) “Increased supervisory and
managerial presence on Facility C during all hours”; (5) restricting rank-and-file officers
from have access to areas of low visibility by removing their access to keys to gain entry to
such areas; (6) enforcement of CDCR’s policy regarding uniforms; (7) mandatory remedial
training for officers and supervisors regarding “effective communication techniques for
mentally disordered and developmentally disabled offenders, and equal employment
opportunity policy”; and (8) changing the practice for collecting appeals on Facility C to
ensure confidentiality. Id. at 12-13.

22.  According to other documents recently produced by Defendants, Sara
Malone, who is the Chief Ombudsman for CDCR and who reports to CDCR Secretary
Diaz, was part of the strike team and participated in the interviews conducted on December
4-5,2018. After the interviews concluded on December 5, 2018, she wrote the following
in an email, a true and correct copy of which is attached as Exhibit H, to Ms. Seibel and
Ms. Gipson, the Director of DAI:

We completed the interviews today and what we heard was overwhelming

accusations of abuse by the Officers with Sgt’s and Lt’s looking in the other

direction. I have never heard accusations like these in all my years. |

would strongly suggest placing a strike team on this Iyard immediately.

Many of the inmates have expressed fear of what will happen to them

tomorrow when the team is not there. I have two of my Ombudsman staying

back to provide support on that yard for tomorrow. I have not told anyone

that as of yet and will inform [Acting Warden] Pat[rick Covello] in the

morning. This is a very serious situation and needs immediate attention.

If there is any means of installing cameras immediately I would strongly

suggest it, at least in the blind spots and the back door by the gym. A

review of the appeal process, RVR’s and staff complaints off that yard

also needs to take place ASAP. We will provide any help you need.

Id. at DOJ00013202 (emphasis added). Ms. Seibel responded a few minutes later, writing,
in part: “During our exit [interview] today I was informed of a lot of the same and should
have a complete report by January which really doesn’t address camera’s [sic], or
additional strike teams today but is movement in a forward direction.” 1d. at

DO0J00013201. The next morning, Ms. Malone wrote:

The results of these interviews were no different than the results of my teams
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tour 9/11-14. If you refer to that report and/or the information provided to
you by Eric Joe in his exit, there has been little to no progress since
September.... Additionally, a poem was provided to one of the teams that
speaks to the desperation of the inmate and future action toward staff. T am
not typically an alarmist, but again, I have never heard such despair,
hopelessness, and fear from inmates and I have been on quite a few of
these teams to review and interview inmates. The CIW tour results don’t
come close to this and CIW was very bad.

Id. at DOJ00013200-3201 (emphasis added).

23.  Documents produced by Defendants show that in January and February
2019, investigators from outside RJD conducted follow up interviews with some of the
interviewees from December 2014 who had reported specific allegations of misconduct.
See Freedman Decl., Exs. 3, 4. Following those interviews, a sergeant produced two
memoranda. Freedman Decl., Exs. 3, 4. The memoranda included identical conclusions:

Throughout this investigation, a common trend has been identified of areas
and types of inmates that are being utilized and or subject to harassment or
unnecessary or excessive uses of force. It has been determined that the gym,
rotundas, chow hall and blind spots ... are regularly used for either inmate on
inmate assaults or staff on inmates excessive force. Majority of these
allegations are being made by the Enhanced Outpatient inmate
population or wheelchair designated inmates. Allegations received
indicate the existence of a custody gang ... and custody staff utilize
[incarcerated people in Security Threat Groups], to carry out assaults on
other inmates for retaliation purposes. This information has not yet been
proven, but has been brought up in numerous interviews by different
inmates, and even by an inmate who claims to have assaulted inmates on
behalf of custody staff. The inmate population appears to be in fear of
retaliation when submitting inmate appeals, stating correctional officers have
access to the appeal boxes and throw away appeals and retaliate against the
submitter. There is also a common trend of inmates either withdrawing
appeals or refusing to participate in the videotaped interview process due to
fear or being retaliated against.

Id., Ex. 3, at DOJ00000057 (emphasis added); Id., Ex. 4, at DOJ00000425 (emphasis
added). The sergeant discussed one case in which an Armstrong class member who uses a
wheelchair alleged that, after he threatened to report an officer for not following policy, the
officer pepper sprayed him in the face, pulled him out of his wheelchair, and beat him up.
Id., Ex. 3, at DOJ00000051-52. He also discussed another case where staff threw a person
sitting on his walker to the ground. Id. at DOJ00000050-51. The sergeant made a number
of recommendations in his Reports, including that CDCR should install cameras inside

housing units and sally-ports, change the leadership on Facility C, and restrict officers’
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access to the gymnasium and to the appeals boxes. 1d. at DOJ00000057.
CDCR Fails to Inform Plaintiffs’ Counsel or the Court of the Epidemic of Staff
Misconduct Against People With Disabilities

24.  Asreflected in the Bishop Report, the sergeant’s memoranda, and the email
from the Chief Ombudsman, by December 5, 2018, CDCR was aware that there was an
epidemic of violence and retaliation against people with disabilities at RID. Over the
course of the next year, however, Defendants never notified Plaintiffs’ counsel or the
Court of the abuses they had uncovered.

25.  Defendants did not include any allegations of misconduct discovered during
the strike team interviews on their Armstrong non-compliance logs. See Freedman Decl.,
9282 & Ex. 75.

26.  On December 10, 2018, following the case-wide meet and confer meeting,
Plaintiffs’ counsel requested an update on the status of Defendants’ response to Ms.
Godbold’s September 20, 2018 letter and OACC’s September 20, 2018 memorandum.
Representatives from the CDCR Office of Legal Affairs reported that Defendants had sent
the strike team to RJD. Decl. of Penny Godbold in Supp. of Pls.” Mot. to Stop Defs. From
Assaulting, Abusing and Retaliating Against People With Disabilities at RID (“Godbold
Decl.”), filed herewith, 4 10. Defendants described the methodology of the strike team
interviews, but did not provide any information regarding the strike team’s findings. 1d.
Defendants did, however, state that they would share the interview results with Plaintiffs’
counsel at a later date. 1d. As discussed in more detail below, that never happened.

27.  On February 6, 2019, Ursula Stuter, an attorney in CDCR’s Office of Legal
Affairs, sent Ms. Godbold a letter, a true and correct copy of which is attached hereto as
Exhibit I. The letter ostensibly was a response to Ms. Godbold’s September 20, 2018
letter. Id. at 1. It described changes that CDCR had made at RJD to respond to the
allegations in Ms. Godbold’s letter, including cultural leadership training, review by non-
RIJD staff of RJD’s appeals and investigatory documents, directives to increase training for

line staff, staffing changes in “key positions,” physical relocation of Facility C supervisory
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staff onto the yard, the redirection of three employees off of Facility C, and referrals to the
OIA. Id. at 1-2. The letter also reiterated the methodology for the December 4-5, 2018
strike team interviews. Id. at 2-3. The letter did not provide any information about the
findings of the strike team interviews, including the findings regarding staff abuses of
people with disabilities, or share the Bishop Report or sergeant’s memoranda with us.

28.  OnJuly 1, 2019, my co-counsel, Michael Freedman, had a telephone
conference with Ms. Stuter and Russa Boyd (both from the CDCR Office of Legal
Affairs), Ms. Seibel, and Patrick Covello (the then-Acting Warden at RJD). Freedman
Decl., §298. The CDCR participants provided an update regarding efforts to remedy staff
misconduct problems at RID. Id. They stated that these efforts included the hiring of a
new captain for Facility C, the hiring of additional sergeants to conduct additional training
on second and third watch, the redirection of five additional employees off of Facility C,
the replacement of staff in the Investigative Services Unit, changes to the process for
collecting appeals on Facility C, the upgrading of existing cameras on Facility C, and the
dismissal of three employees for staff misconduct. 1d. The CDCR participants also
indicated that they were investigating forty-three specific allegations of misconduct
discovered during the December 2018 interviews. Id. Lastly, Warden Covello indicated
that the remaining yards at RJD would be getting camera coverage in FY 2019-20. Id.
None of the CDCR participants provided any information about the specific findings of the
strike team interviews, including the findings regarding staff abuses of people with
disabilities. Id.

29.  Between the July 1, 2019 telephone call and November 13, 2019—the date
Plaintiffs sent Defendants a demand letter regarding staff misconduct at RID—Defendants
did not provide me or any other attorneys for Plaintiffs with any substantive updates
regarding Defendants’ efforts to address or investigations into staff misconduct at RJD. In
addition, at no time during that period did Defendants inform me or any other attorneys for
Plaintiffs of the specific findings of the strike team interviews, including the findings

regarding staff abuses of people with disabilities, or share the Bishop Report with us.
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30.  InJoint Case Status Statements filed in this Court, Defendants repeatedly
represented to the Court that the allegations of staff misconduct that Plaintiffs’ counsel had
raised and about which CDCR was aware were not related to Armstrong or Defendants’
ADA compliance. See Dkt. 2821, at 3-4, Jan. 15, 2019 (“Plaintiffs’ counsel is attempting
to relitigate Madrid by suggesting that any and all allegations [of staff misconduct] by a
class member implicates the ADA. Defendants disagree. Not every complaint implicates
the ADA or this Court’s accountability orders, just because it is made by a class
member.... [D]efendants are unwilling to allow this action to stray from addressing the

rights of disabled inmates under the ADA.”); Dkt. 2844, at 8, Mar. 15, 2019 (“[W]hile

O© 0 3 & Wn B~ W

p—
[e)

Defendants acknowledge the need for staff to foster an environment conducive to meeting

p—
—

the needs of the inmates with disabilities, not every allegation of staff misconduct is

[S—
[\

appropriately before the Armstrong Court, nor is every allegation of staff misconduct

p—
(98]

necessarily related to the Armstrong Remedial Plan (ARP), the ADA, or this Court’s
orders.”); Dkt. 2863, at 3, May 15, 2019 (same); Dkt. 2874, at 3, July 15, 2019 (same);
Dkt. 2887, at 3, Sept. 16, 2019; Dkt. 2896, at 3-4, Nov. 15, 2019 (“Defendants do not

—_— =
AN n B

agree that all of the letters Plaintiffs send about allegations of staff misconduct allege a

p—
~

close nexus between the misconduct and an inmate’s disability; therefore, they are not

p—
o2¢]

appropriate for inclusion on the Armstrong accountability logs.”). Though Plaintiffs’

[S—
\O

allegations regarding RJD were mentioned in multiple Statements, Defendants never

[\®]
[a)

acknowledged that their own investigators had identified that officers at RJD were

\)
—

targeting Armstrong class members with assaults and other misconduct.

N
[\

31.  Plaintiffs’ counsel did not become aware of any of the findings in the Bishop

[\
W

Report or the sergeant’s memoranda regarding officers’ systemic abuses of people with

N
N

disabilities until January 24, 2020, when Defendants produced the reports in response to

N
(9}

formal discovery requests served on Defendants by Plaintiffs.

NS JENN \S T \O)
o 3 O
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CDCR Failed to Respond to Many of the Allegations of Staff Misconduct in
Plaintiffs’ Counsel’s Advocacy Letters and Failed to Include Disability-Related
Allegations on Their Non-Compliance Logs

32.  Meanwhile, Defendants responded extremely slowly and, in many cases, not
at all to Plaintiffs’ advocacy letters regarding staff misconduct at RJD. Between
November 14, 2017 (Ex. 59) and October 29, 2019, Plaintiffs’ counsel sent nineteen RJD
advocacy letters to Defendants in Armstrong and two letters to Defendants in Coleman.
See Freedman Decl., Exs. 11b, 15b, 21b, 27b, 38b, 41b, 41¢c, 43b, 45b, 47b, 51b, 57b, 57c,
59, 60, 61, 62, 63, 64, 65, 66. Fourteen of those letters were sent prior to the July 1, 2019
conversation with Defendants and their counsel described in Paragraph 28, above. See id.
As of October 15, 2019, however, Defendants had substantively responded to only four of
the advocacy letters. See Freedman Decl., 49 93, 150, 258, 267 & Exs. 27¢, 38c, 61a, 65a.
As of the date of the filing of this declaration, Defendants still have not substantively
responded to eight of Plaintiffs’ counsel’s letters. Freedman Decl., § 70, 167, 182, 243,
256,257, 262-3 & Exs. 21b, 41c, 45b, 57b-d, 59, 60, 63.

33.  Defendants also failed to include on their non-compliance logs entries for
allegations in Plaintiffs’ counsel’s letters and Armstrong monitoring reports that plainly
related to Defendants’ compliance with the ADA, ARP, and this Court’s orders. See
Freedman Decl., § 280 & Ex. 75. Defendants failed to include allegations on their non-
compliance logs for the incidents outlined in the Bishop Report. 1d., 4 282. For the period
from September 2016 to December 2019, Defendants confirmed only a single allegation of
staff misconduct. Id., § 283.

34.  Beginning in January 2019, my office started copying the Office of the
Inspector General (“OIG”) on advocacy letters describing incidents of staff misconduct
against people with disabilities at RID. See Godbold Decl., § 11. A year later, on January
17, 2020, Inspector General Roy Wesley, shortly before his deposition on this case, issued
a letter to Secretary Diaz, a true and correct copy of which is attached hereto as Exhibit J.
Mr. Wesley’s letter, which reviews CDCR’s response to Plaintiffs’ counsel’s advocacy

letters, states that the OIG found a “pervasive lack of timely follow through by the
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department” and that many of the allegations raised by Plaintiffs’ counsel were “ignored.”
Id. at 1 (emphasis added). The OIG found that CDCR conducted inquiries in only three
out of 31 allegations raised by Plaintiffs’ counsel that were not previously known by
CDCR at the time it received the letters. Id. at 2-3. Of the 38 allegations that were known
to CDCR, the OIG found that CDCR failed to address 10 of the allegations. Id. at 5. In
the case of four allegations that were already being considered by the OIA, CDCR failed to
refer Plaintiffs’ letters to the OIA. Id. at 3.

35.  OnJanuary 16, 2020, Secretary Diaz sent a letter to the OIG, a true and
correct copy of which is attached hereto as Exhibit K. As the letter indicates, Secretary
Diaz was responding to a draft of the OIG’s letter regarding CDCR’s failure to respond to
Plaintiffs’ counsel’s advocacies that the OIG had provided to Secretary Diaz in advance of
making the letter public. Id. at 1. In Secretary Diaz’s letter, he did not dispute a single one
of the OIG’s conclusions. See generally id. He did, however, accuse the OIG of improper
motives in publicizing CDCR’s failures and requested the OIG not to publicly issue the
letter. See id. at 1 (“I am deeply troubled about the timing of your letter.”); id. at 3 (“The
[OIG]’s review and comment on the timing and content of the responses [to the advocacy
letters] is inappropriate.”); id. at 4 (“That the [OIG] would stretch its oversight authority to
questionable lengths to assist plaintiffs in this litigation is untenable.”).

In Light of Ongoing Reports of Abuse and Retaliation Against People With
Disabilities at RJD and Defendants’ Failure at Transparency, Plaintiffs Turned to
Litigation to End the Relentless Staff Misconduct

36.  While Defendants were failing to inform Plaintiffs’ counsel of the findings
from the strike team interviews and to respond to many of Plaintiffs’ counsel’s advocacy
letters, attorneys in my office continued to receive many concerning reports of abuse,
assaults and retaliation at RJD from our clients.

37. By mid-October 2019, it was clear that an epidemic of harassment,
intimidation, staff misconduct, and violence was occurring at RID. Whatever steps CDCR
had taken to stop staff misconduct at RJD had been inadequate. Accordingly, at that time,

I determined that our clients’ rights under the ADA, the ARP, and this Court’s orders
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could not be protected without the Court’s intervention or a substantial and rapid response
from Defendants.

38.  On November 13, 2019, I sent a letter to Defendants that summarized in
significant detail the incidents of violence and retaliation documented by Plaintiffs’
counsel over the course of our two year investigation, and demanded that Defendants issue
a remedial plan no later than January 1, 2020 to address our concerns. Freedman Decl.,
Ex. 1. Because some of the incarcerated people attacked at RJD were Coleman-only class
members, the letter is addressed to defense counsel in Coleman as well. The Special
Master, OIG, and Court Expert were all copied on the letter.

39.  The letter demanded the following remedies as minimum aspects of the

requested remedial plan:

X Full camera coverage of the institution, including on all yards and in all
housing and programming spaces

X Mandatory body cameras for all correctional officers

X Expedited implementation at RJD of CDCR’s new investigation process

X Disciplining, terminating, and, if warranted, referring for criminal
prosecution officers who have violated CDCR policy and/or the law

X Suspending officers who are credibly accused of staff misconduct so that
they cannot continue to harass class members during the pendency of
investigations

X The creation of an early warning system that tracks misconduct allegations

by officer, shift, unit, etc.

X Improving searches of staff entering the institution to reduce the amount of
drugs and cell phones in the prison

X Seeking a court order to suspend state law if any provisions of state law
impede Defendants’ ability to end staff misconduct at RJD
Freedman Decl., Ex. 2 at 11-13.
40.  On November 25, 2019, my colleague Michael Freedman and I discussed the
remedial measures we demanded with Russa Boyd, counsel for CDCR, by telephone. Ms.
Boyd informed us that one of the reasons for the problems at RJD was that the institution

had a lot of “actors” in high positions. Ms. Boyd assured us that RJD was working hard to
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install permanent employees. Ms. Boyd proposed a meeting at RJD with newly appointed
Associate Director Tammy Foss to discuss the prison’s efforts.

41.  On December 4, 2019 I spoke to Ms. Boyd about RJD again, this time with
Michael Freedman and Penny Godbold. During this call, Ms. Boyd noted that one
employee had been fired and two had retired to avoid termination. Ms. Boyd again cited
the large number of “actors” at the warden and assistant warden level as contributors to the
problems at RJID. Ms. Boyd confirmed that she was not aware of any criminal referrals in
connection with RJD staff misconduct. During the call, we went through the measures
requested in my November 13, 2019 demand letter. Ms. Boyd indicated that she could not
discuss pending budget change proposals, but expected that RID would take steps to obtain
full camera coverage at some future point. Ms. Boyd also referenced CDCR’s new
investigation process and agreed to expedite its implementation. With regard to body
cameras, Ms. Boyd informed us that CDCR would not consider those due to the expense.

42.  Defendants have not produced any written remedial plan in response to the
November 13, 2019 demand letter.

Plaintiffs Are Still Conducting Discovery Regarding Abuse, Violence and Retaliation
at RJD

43.  We have attempted, in several ways, to obtain documents and information
from CDCR regarding the epidemic of violence at RJD against people with disabilities.
On November 21, 2019, we served a Notice of Deposition of CDCR’s Person Most
Knowledgeable and Request for Production of Documents, a true and correct copy of
which is attached hereto as Exhibit L. Though the parties have met and conferred
multiple times, Defendants’ production of documents has been slow. To date, Defendants
have produced emails mainly for one critical custodian, Kimberly Seibel, and a very small
number of emails for other, less-relevant custodians. Defendants have only produced three
989 packets, which are used by the hiring authority to request investigations from OIA.
Pending discussions of an additional protective order, Defendants have also not produced

any investigation reports from OIA, 402 forms (used by the hiring authority to decide
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[

whether to sustain allegations of misconduct), or 403 forms (used by the hiring to issue
discipline after sustaining allegations of misconduct). The parties are currently negotiating
a protective order that Defendants insist must be in place before they will produce such
documents related to their inquiries and investigations. Defendants have not identified any
timeline by when they will complete production of all documents responsive to Plaintiffs’
document requests.

44.  As of February 23, 2020, Defendants had produced approximately 652

documents, totaling 13,650 pages, in response to Plaintiffs’ counsel’s document requests.

O© 0 3 & Wn B~ W

Defendants labelled a significant number of documents “HIGHLY CONFIDENTIAL —
ATTORNEYS’ EYES ONLY — ARMSTRONG V. NEWSOM (C 94-2307).” Plaintiffs’

[ w—y
—_ O

counsel met and conferred with Defendants regarding this designation, as no provisions in

[S—
[\

the currently-operational protective orders issued by this Court in 2007 and 2012, Dkts.

p—
(98]

1044, 2219, provide for any documents to be designated as attorneys’ eyes only. On

p—
~

February 18, 2020, Deputy Attorney General Sean Lodholz, counsel for Defendants, sent

[S—
W

me and my colleagues an email indicating that documents that Defendants had labeled as

[S—
(@)

attorneys’ eyes only may be filed in Court so long as Plaintiffs’ counsel comply with the

p—
~

procedures set forth in the existing protective orders. A true and correct copy of the email

p—
o2¢]

is attached hereto as Exhibit M. Accordingly, though some documents attached as

[S—
\O

exhibits to my declaration and the Freedman Declaration bear a stamp indicating that they

[\®]
[a)

are attorneys’ eyes only, that designation was in error.

[\
—_

45.  Defendants produced two persons most knowledgeable (“PMK?”) to testify in

N
[\

response to Plaintiffs’ Rule 30(b)(6) deposition notice: Kimberly Seibel (whose deposition

[\
W

took place on January 29, 2020) and Patricia Ramos (whose deposition took place on

N
N

February 4, 2020). In an email sent to Plaintiffs’ counsel on January 27, 2020, a true and

N
(9}

correct copy of which is attached hereto as Exhibit N, Deputy Attorney General Joanna

[\
(@)

Hood, counsel for Defendants, set forth the topics on which Ms. Seibel and Ms. Ramos
had been designated by CDCR to testify.

NN
o
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46.  On January 17, 2020, in light of increasing evidence that Defendants would
not produce documents prior to the first PMK deposition scheduled for January 29, 2020, I
asked them to prioritize the production of certain documents I believed were directly
relevant to RJD’s investigation and remedial efforts. Attached hereto as Exhibit O is a
true and correct copy of my email to Defendants on this subject. After conversation with
the Court expert and further communications, on January 24, 2019, just five days before
the deposition of Ms. Seibel, Defendants produced the Bishop Report and the sergeant’s
memoranda. See Freedman Decl., Exs. 2-4. As discussed above, these reports document
Defendants’ awareness as of December 2018 of horrific incidents of staff misconduct
against people with disabilities as well as widespread fear by Armstrong class members
and other vulnerable people at RID of violence and retaliation. Id.

47.  Attached hereto as Exhibit P is a true and correct copy of the non-
confidential portion of the transcript of the January 29, 2020 deposition of CDCR’s person
most knowledgeable, Kimberly Seibel, who is the Deputy Director for CDCR’s Division
of Adult Institutions.

48.  Plaintiffs’ counsel took the deposition of Ms. Seibel prior to receiving the
clarification from Defendants on February 18, 2020 regarding the erroneous attorneys’-
eyes-only designation of certain documents. Much of the questioning of Ms. Seibel was
regarding the Bishop Report and the sergeant’s memoranda, which Defendants had
designated at attorneys’ eyes only. Out of an abundance of caution, Plaintiffs’ counsel
conducted the portions of her deposition focused on those documents confidentially.
Following the deposition, the parties met and conferred about the portions of the
deposition that actually contained confidential information and agreed to redactions to
propose to the Court. The previously confidential portion of her deposition transcript, with
the redactions to which the parties agreed, is attached to the Freedman Declaration at
Exhibit 83. The non-confidential portion of the transcript is attached hereto as Exhibit P.

49.  Attached hereto as Exhibit Q is a true and correct copy of a letter from Mr.

Freedman to Ms. Hood dated February 6, 2020, describing PMK topics about which
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Ms. Seibel was not prepared to testify and requesting that Defendants respond to
interrogatories on some of those topics instead. In particular, Ms. Seibel testified that she
was not prepared to testify on topics 15-17, which were:

15. Current and historical data regarding the monthly number of allegations

of staff misconduct at RJD between January 2017 and present for which the

RJD hiring authority (a) sustained the allegations or (b) did not sustain the

allegations.

16. Current and historical data regarding the monthly number of allegations

of staff misconduct at RJD between January 2017 and present for which the

RIJD hiring authority sustained the allegations and imposed (a) corrective

action or (b) disciplinary action.

17. Current and historical data regarding the monthly number of sustained

allegations of staff misconduct at RID between January 2017 and present for

which the RJD hiring authority imposed disciplinary action and issued (a) a

Level 1 penalty (official reprimand), (b) a Level 2 penalty (1-2 day

suspension without pay), (c) a Level 3, 4, 5, 6, or 7 penalty (salary reduction

or suspension without pay), (d) a Level 8 enalty (demotion), or (e) a Level 9

penalty (dismissal), as those levels are defined in the Employee Disciplinary

Matrix, Department of Operations Manual, § 33030.16.

See Ex. Q, at 1; Ex. L at 3.

50.  On February 14, 2020, Mr. Freedman and I discussed his letter and the
interrogatories with counsel for Defendants and the Court’s Expert. During the course of
that call, Defendants’ counsel stated that answering all but one of the interrogatories would
require hundreds of hours of work on their part. Defendants’ counsel stated that providing
answers would be so time consuming because CDCR does not track incidents of staff
misconduct and would have to review every inquiry and investigation file at the prison to
answer our interrogatories. The parties agreed, at that time, to narrow the request to
include only interrogatory 7(e): “[FJor each month from January 1, 2017 to the present,
please indicate the number of STAFF MISCONDUCT allegations in which an incarcerated
person at RJD was an alleged victim of the STAFF MISCONDUCT where the RJD hiring
authority sustained and issued ... (e) a Level 9 penalty (dismissal), as [that] level[] is
defined in the Employee Disciplinary Matrix, Department Operations Manual,

§ 33030.16.” See Ex. Q at 9. As of the filing of this declaration, we have not received a

response to Interrogatory 7(e).
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51.  Attached hereto as Exhibit R is a true and correct copy of excerpts from the
transcript of the February 4, 2020 deposition of CDCR’s person most knowledgeable,
Patricia Ramos, Chief of Headquarters Operations for the Office of Internal Affairs.

52.  On February 13, 2020, Plaintiffs took the deposition of a psychologist
working for CDCR at RJD who, in 2018, reported misconduct in which she witnessed staff
engage and then faced retaliation from staff. Excerpts from the transcript of her deposition
are attached to the Freedman Declaration at Exhibit 84, as Plaintiffs are seeking to keep
her name and identifying information under seal to protect her from further retaliation.

53.  Plaintiffs took the deposition of Inspector General Roy Wesley on January
22,2020. A true and correct copy of excerpts from the transcript of the deposition of
Inspector General Wesley is attached hereto as Exhibit S. Mr. Wesley testified that “any
time there is staff misconduct alleged, [CDCR] is required to do an inquiry ...” and that
the letters submitted by Plaintiffs’ counsel were serious and warranted an investigation,
and that he does not understand why CDCR did not do an investigation in multiple cases.
Id. at 14:14-19; 16:1-9. Inspector General Wesley testified that the current OIG budget
allows for only one person per region at the OIG to monitor staff misconduct complaints,
whereas as least three are needed to adequately conduct that function of his office. Id. at
63:5-11 & 21-24; 64:14-24.

54.  On January 3, 2020 I sent a letter, a true and correct copy of which is
attached hereto as Exhibit T, to Russa Boyd, CDCR Office of Legal Affairs, disputing the
decision not to confirm allegations of staff misconduct included on Defendants’
accountability logs and requesting the underlying investigative files as allowed by the
accountability order. On January 30, 2020, I wrote a follow-up letter, requesting that
Defendants produce additional documents. A true and correct copy of my letter is attached
hereto as Exhibit U. In response to these requests, Defendants have now produced many
of the documents relevant to these incidents. However, they have not completed the

production.
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55.  Over the course of my work in this case, Defendants routinely object to any
inquiry or request that does not specifically involve an Armstrong class member, even
when it addresses violations of the ADA. For this reason, I asked my colleague Jessica
Winter to obtain the investigative files for the twelve RJID victims who were only Coleman
class members. The parties are in the process of negotiating a protective order pursuant to
which Defendants in Coleman may produce the requested files, but none have been
produced to date.

56.  Another way in which Plaintiffs have attempted to obtain information about
the violence at RJD is through Public Records Act Requests. On October 4, 2019, we
served a Public Records Act Request pursuant to Government Code §§ 62560 et seq. for
CDCR records regarding a number of RJD officers whom we believed had committed staff
misconduct and used excessive force against Armstrong class members and other
vulnerable people at RJD in the past three years. After multiple extensions and requests
for more time, CDCR’s Office of Legal Affairs wrote to us on January 17, 2020. A true
and correct copy of the letter of Kathryn Clark of the Office of Legal Affairs is attached
hereto as Exhibit V. In that letter, Ms. Clark conceded that CDCR had “identified
disciplinary records from 2 cases responsive to your request.” 1d. at 2. Ms. Clark went on:
“However, upon closer examination, CDCR cannot provide any responsive records at this
time, but Rosen Bien Galvin & Grunfeld (RBGG) can make a future request.” Id.

Staff Misconduct and Violence against Class Members and Other People with
Disabilities Continues Unabated at RJD

57.  As my colleagues gathered more and more declarations from incarcerated
people documenting the violence and retaliation they had experienced, we decided to make
these available to CDCR in hopes they would investigate the allegations and stop the
misconduct. On January 14 and February 4, 5, 11 and 18, 2020, Plaintiffs shared fifty-five
declarations from Armstrong and Coleman class members with Defendants through a
secure file-sharing website. These declarations documented threats and assaults by staff

against people with disabilities at RJD occurring as recently as January 2020. By letter
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dated January 14, 2020, I asked that there be no retaliation against the declarants, and that
they not be contacted without the presence of Plaintiffs’ counsel. Attached hereto as
Exhibit W is a true and correct copy of my letter.

Defendants’ Remedial Efforts to Date Have Been Wholly Ineffective

58.  On January 24, 2020, CDCR counsel Russa Boyd sent an email to the Court
expert and me entitled “RJD Updates,” a true and correct copy of which is attached hereto
as Exhibit X. In that email, Ms. Boyd provided “updates about additional measures
implemented at RJD since Tammy Foss became the Associate Director over RJD’s
mission.” 1d.

59.  Attached hereto as Exhibit Y is a true and correct copy of a Budget Change
Proposal (“BCP”) for Fiscal Year 2020-2021 submitted by CDCR regarding “Correctional
Video Surveillance/Drug Interdiction Project Continuation.” According to CDCR’s BCP,
cameras

provide[] evidence and transparency in allegations of staff misconduct, use

of force, and sexual misconduct; and the introduction and possession of

drugs and contraband. High quality visual recordings of incidents will serve

as irrefutable evidence in investigations, and in administrative, civil, or

criminal proceedings. The existence of evidence improves the institution’s

ability to conduct and conclude investigations compared to investigations

reliant solely on eyewitness testimony.

Id. at 5. In the BCP, CDCR

reqluests $21.6 million General Fund and 8 positions ... in 2020-21 and $2.1

million General Fund and 6 positions in 2021-22 and ongoing to enhance

drug interdiction efforts by completing additional deployments of the

Correctional Video Surveillance Project at three institutions—Richard J.

Donovan Correctional Facility (RJD), Salinas Valley State Prison (SVSP),

and the California Institution for Women (CIW).

Id. at 2. According to this BCP, the soonest video camera surveillance would be deployed
at RJD would be June 2021, assuming full funding by the Legislature. Id., Attach. D
(attachments identified in top right-hand corner of the page).

60.  Although CDCR has two means for seeking emergency funding to install

video cameras at RJD, I do not believe it has pursued either. First, the state legislature has

the authority to pass supplemental appropriations bills to provide additional funds for state
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agencies. Attached hereto as Exhibit Z is a true and correct copy of Section 9840 of the
Governor’s proposed 2020-21 Budget, which includes information regarding projects
funded by supplemental appropriations bills in Fiscal Year 2018-19 and Fiscal Year 2019-
20. In those two budget years, CDCR received substantial funding through supplemental
appropriations bills, including $17,000,000 for “Population adjustment,” $12,675,000 for a
“Medical Classification Model,” $18,849,00 for “Pharmaceutical costs for inmates,”
$61,000,000 for “Contract medical augmentation,” $3,070,000 for “California Correctional

Health Care Services leasing augmentation,” and $9,702,00 to remediate an outbreak of

O© 0 3 & Wn B~ W

Legionnella disease at California Health Care Facility. 1d. at GG 2-GG 3.

p—
[e)

61.  Second, the State Budget Act for 2019-2020, a true and correct copy of

p—
—

relevant excerpts of which are attached hereto as Exhibit AA, allocates a total of

[S—
[\

$50,000,000 dollars to the Department of Finance (“DOF”) to fund emergency or

p—
(98]

contingency needs for any state agency. See id. at 851-53. According to the DOF’s

p—
~

guidance, any state agency can submit a request for emergency contingency funding to the

[S—
W

DOF, provided that such funding “is for expenses incurred in response to conditions of

[S—
(@)

disaster or extreme peril that threaten the immediate health or safety of persons or property

p—
~

in this state.” See id. at 852; see also DOF Form 580, entitled “Unanticipated Cost

p—
o2¢]

Funding Request”, available at

[S—
\O

http://dof.ca.gov/budget/resources for departments/budget forms/index.html and attached

[\®]
[a)

hereto as Exhibit BB at 1.

\)
—

62. To my knowledge, CDCR has not pursued either of these avenues to obtain

N
[\

emergency funding for cameras at RJD, despite its knowledge of the dangerous and

[\
W

inhumane conditions it has created at RJD and other prisons.

N
N

63.  InJanuary 2020, CDCR rolled out a program designed to enhance drug

N
(9}

treatment in its prisons called the Integrated Substance Use Disorder Treatment Program
(“ISUDT”). The ISUDT program is expected to cost CDCR $71,300,000 in Fiscal Year
2019-20, $161,900,000 in Fiscal Year 2020-21, and $164,800,000 in Fiscal Year 2021-22.

NS JENN \S T \O)
o 3 O

See Budget Change Proposal for Fiscal Year 2019-21, “Integrated Substance Use Disorder
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Treatment Program,”

https://esd.dof.ca.gov/Documents/bcp/1920/FY 1920 _ORGS5225 BCP3149.pdf. Leading

up to the rollout, at the parties’ regularly scheduled meet-and-confer in December 2019,
CDCR shared with Plaintiffs’ counsel a PowerPoint describing the need for this program.
Attached hereto as Exhibit CC is a true and correct excerpt from the ISUDT PowerPoint
describing drug overdoses in CDCR. According to this slide, RJD had the fourth highest
number of overdoses of any institution in CDCR, with 118 overdoses between October

2015 and May 2019. Id. at 2.

O© 0 3 & Wn B~ W

64.  Attached hereto as Exhibit DD is a true and correct copy of an excerpt from

p—
[e)

the Legislative Analyst’s February 18, 2020 Criminal Report entitled “The 2020-21

p—
—

Budget: Criminal Justice Proposals,” showing CDCR with an estimated budget of
$13,320,000,000 in Fiscal Year 2019-20 and a proposed budget of $13,395,000,000 in FY
2020-21. Id. at 4.

_— =
E VS N\

Violence Against and Abuse of People With Disabilities Has Occurred and Is
Occurring at Other High-Security CDCR Prisons

—_ =
AN W

65. In December 2015, the OIG issued a report at the request of the California

p—
~

Legislature and the Prison Law Office detailing numerous incidents of staff misconduct at

p—
o2¢]

High Desert State Prison (“HDSP”). A true and correct copy of excerpts of the HDSP is

[S—
\O

attached hereto as Exhibit EE. In light of the report and monitoring by the Prison Law

[\®]
[a)

Office, CDCR undertook remedial measures at HDSP, including installation of cameras

\)
—

throughout the prison.

N
[\

66.  Attached hereto as Exhibit FF is a true and correct copy of a report entitled

[\
W

“The Effect of Camera Installation on Violence at High Desert State Prison,” as revised

N
N

May 9, 2018, issued by the Center for Evidence-Based Corrections at the University of

N
(9}

California, Irvine.

[\
(@)

67. By January 2018, reports of serious misconduct were emanating from the

N
~

Salinas Valley State Prison (“SVSP”). In response to monitoring by the Prison Law

[\
oo

Office, the OIG issued a report in January 2019 detailing the inadequacy of CDCR’s
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[E—

investigative process for finding and remedying staff misconduct and excessive use of
force. Attached hereto as Exhibit GG is a true and correct copy of excerpts from the
OIG’s SVSP report.

68. My colleague Thomas Nolan has uncovered serious incidents of misconduct
based on disability against incarcerated people at California State Prison-Los Angeles
County. See Freedman Decl., Exs. 76, 78. For example, an Armstrong class member with
a mobility disability was assaulted by an officer on June 17, 2018 after a dispute over the

class member’s durable medical equipment. Id., Ex. 76, at 23-24. The officer lifted the

O© 0 3 & Wn B~ W

victim out of his wheelchair in his cell before slamming his head into his top bunk and

[S—
[e)

punching him in the face. Id. To date, Defendants have not provided a substantive

p—
[a—

response to the staff misconduct allegations in Mr. Nolan’s reports.

[S—
[\

69.  Plaintiffs’ counsel have also reported similar problems at other institutions,

[
(98]

including the California Institution for Women (“CIW?), California State Prison —

[
~

Sacramento (“SAC”), Substance Abuse Treatment Facility (“SATF”’) and California State

[
W

Prison-Corcoran (“COR”). See Freedman Decl., Exs. 80, 81, 82, 85, 86, 87. For instance,

[S—
(@)

at COR, Plaintiffs’ counsel reported that an Armstrong class member with a mobility

[S—
~

disability protested on September 24, 2019 that an officer was searching him in a way that

[
o2¢]

was incompatible with his disability-based limitations. Id., Ex. 81, at 2. In response, the

[S—
\O

officer told the class member, “I don’t give a shit!” and then slammed the class member to

[\®]
[a)

the ground, punching and kicking him in the face and ribs while he lay on the ground. Id.

\)
—

After the class member was restrained in handcuffs, the officer stepped on the class

N
[\

member’s head and high-fived nearby officers. Id.

[\
W

70.  Attached hereto as Exhibit HH is a true and correct copy of the “Disability

N
N

Inmate Counts,” showing the population of Armstrong class members at each CDCR

N
(9}

institution as of February 4, 2020.

[\
(@)

71.  Attached hereto as Exhibit II is a true and correct copy of excerpts of data

N
~

from Defendants’ COMPSTAT system, which was produced to by Defendants to

[\
oo

Plaintiffs’ counsel on January 13, 2020.
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1 72.  Attached hereto as Exhibit JJ is a true and correct copy of an excerpt from
2 || the most recent Public Dashboard for the California Correctional Health Care Services,
3 ||and downloaded at https://cchcs.ca.gov/wp-content/uploads/sites/60/QM/Public-
4 || Dashboard-2019-09.pdf. The exhibit shows that, as of September 2019, RJD had a total
5 || population of 4,071. 16.9% of the total population, or 688 people, were classified as “High
6 || Risk Priority 1.” 20.6% percent of the total population or 839 people were classified as
7 || “High Risk Priority 2.” Adding those two figures together, as of September 2019, 1,527
8 || people at RJD, or 38% of the population, were classified as “High Risk Priority 1” or
9 || “High Risk Priority 2.”
10 73.  Attached hereto as Exhibit KK is a true and correct copy of January 10,
11 [| 2020 report by the OIG, “Sentinel Case,” OIG No. 20-01. The report discusses an
12 || investigation where the hiring authority decided to dismiss six officers for misconduct, but
13 || attorneys for the Office of Legal Affairs’ Employment Advocacy and Prosecution Team
14 || (“EAPT”) decided not to pursue dismissal against two of those officers. The Office of
15 || Legal Affairs took the position that testimony of incarcerated people would be insufficient,
16 || standing alone, to sustain the dismissal of the two officers. The OIG criticized the EAPT,
17 || noting that the legal support for its position was weak and distinguishable and that, in this
18 || case, there was significant corroboration of the incarcerated person’s testimony. The OIG
19 || concluded that:
20 the department attorneys’ actions suggest an apparent bias and hostility
against inmate testimony and evidence provided by inmates, and set a
21 dangerous precedent in which widespread officer misconduct, which in some
cases cannot be proven by any means other than evidence or testimony
22 rovided by inmates, will go undiscovered and unpunished. The OIG
elieves that evidence concerning staff misconduct provided by an inmate
23 and subsequent testimony proffered in a legal proceeding should not be
disre%arded, based simply on the fact that it came from an inmate. The
24 credibility of information and testimony concerning staff misconduct
provided by inmates must be independently assessed for credibility, like any
25 other witness testimony, and should not be dismissed outright because the
provider of the testimony is an inmate. Furthermore, simply because an
26 individual is incarcerated does not mean he or she can never provide credible
and reliable information. Unless department attorneys change their approach
27 and bias regarding inmate testimony, we question whether they can
effectively represent the department in such cases.
28
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1||1d. at 2.
2 74.  Attached hereto as Exhibit LL is a true and correct copy of relevant sections
3 || from CDCR’s Operations Manual. Sections 31140.5 and 33030.3.1 require that staff
4 ||report all “misconduct or any unethical or illegal activity.” Section 33030.19 establishes
5 || that officers can be disciplined for failing to report misconduct.
6 I declare under penalty of perjury under the laws of the United States of America
7 || that the foregoing is true and corr