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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

OAKLAND DIVISION

JOHN ARMSTRONG, et al.,

Plaintiffs,

GAVIN NEWSOM,, et al.,

Defendants.

C 94-2307 CW

DEFENDANTS’ RESPONSE TO NEW
MATERIAL IN PLAINTIFFS’ REPLY IN
SUPPORT OF MOTION REGARDING
COMPLAINTS OF EXCESSIVE FORCE
AND RETALIATION AT R.J. DONOVAN
CORRECTIONAL FACILITY

Hearing Date: August 11, 2020

Time: 2:00 p.m.

Courtroom:  Remote

Judge: The Honorable Claudia Wilken

On July 29, 2020, Plaintiffs filed a reply in support of their motion for an injunction at R.J.

Donovan State Prison that included evidence and requests for relief not present in the initial

moving papers. (See ECF No. 3024 and attachments.) In accordance with Civil Local Rule 7-

3(d)(1), Defendants have objected to the evidence that Plaintiffs included in their reply brief but

not in their opening moving papers. (ECF No. 3033.) As required by Civil L.R. 7-3(d)(1)—

which prohibits “further argument on the motion”—those objections did not contain arguments
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about the propriety of Plaintiffs’ new requests for relief. After conducting a hearing on the
motion, however, the Court permitted Defendants to address the requests for relief that Plaintiffs
raised for the first time in that reply. (ECF No. 3040.) Defendants do so now and also provide
the Court with an update regarding data the Court requested from CDCR.
I. PLAINTIFFS REQUESTED NEW FORMS OF RELIEF IN THEIR REPLY

Plaintiffs took the unusual step of filing a second proposed order along with their reply
brief. (See ECF No. 3024-6.) This “revised proposed order” materially differs from the proposed
order Plaintiffs submitted along with their original motion. (ECF No. 3024-1 at 36-58.) Plaintiffs
have filed an exhibit that illustrates the new material added to the revised proposed order. (/d.)

The newly-requested relief would be improper for the following reasons.

A. Plaintiffs’ Requests for State-Wide Changes Are Improper and Premature,
as the Court Has Already Ordered that They Will Be Heard in Addressing
Plaintiffs’ Second, State-Wide Motion.

Plaintiffs’ reply requests that the Court order Defendants to formulate a plan “to reform the
staff complaint, investigation, and discipline process” within CDCR. (ECF No. 3024-1 at 54.)
Plaintiffs also request that the Court 1) appoint an expert to monitor this plan, and 2) order CDCR
to comply with detailed procedures for sharing documents with that expert and Plaintiffs’
counsel. (/d. at 54-55.)

The reply’s request for state-wide relief is inappropriate in the context of a motion that
concerns a single correctional facility. This is an artifact of the unorthodox manner in which
Plaintiffs have pursued their motion for injunctive relief. Plaintiffs originally filed their motion
for an injunction at R.J. Donovan on February 28, 2020. (ECF No. 2961 at 1.) On June 3, 2020,
Plaintiffs filed a motion that was similar to the February motion but also asked for state-wide
relief and included evidence about prisons other than R.J. Donovan. (See id.; see also ECF No.
3024-1 at 54.) The Court placed the two motions on separate briefing schedules, with the
expectation that the Court would resolve the first (R.J. Donovan-specific) motion before
addressing the second (state-wide) motion. (ECF No. 2961 at 2-3.) Nevertheless, Plaintiffs’
reply in support of their first motion—which is nominally focused on R.J. Donovan—includes

requests for state-wide relief that are more properly heard in the context of the second motion,
2
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which is tentatively set for a hearing on October 6, 2020. (See id. at 4). In fact, Plaintiffs’ reply
requests much of the same state-wide relief that Plaintiffs request in the second motion.
(Compare ECF No. 2948-6 at 18-20 with ECF No. 3024-6 at 18-19.) Accordingly, if the Court is
considering ordering state-wide relief, it should wait until it has the opportunity to consider
Defendants’ opposition to the second (state-wide) motion, which is currently due on September 8.
(ECF No. 2961 at 3.) To prepare that opposition Defendants have retained several experts and
are searching for and reviewing documents, doing a substantial amount of research and brief-
writing, and preparing several declarations. The Court must consider that evidence and argument
before ordering any state-wide relief.

Additionally, the relief requested in the reply brief would violate the Prison Litigation
Reform Act (PLRA). Although their first motion concerns conditions at R.J. Donovan, Plaintiffs
seek sweeping changes that would affect all prisoners and staff at all thirty-five of CDCR’s
prisons. But the PLRA requires that “[t]he court shall not grant or approve any prospective relief
unless the court finds that such relief is narrowly drawn, extends no further than necessary to
correct the violation of the Federal right, and is the least intrusive means necessary to correct the
violation of the Federal right.” 18 U.S.C. 3626(a)(1)(A). “Section 3626(a) therefore operates
simultaneously to restrict the equity jurisdiction of federal courts and to protect the bargaining
power of prison administrators—no longer may courts grant or approve relief that binds prison
administrators to do more than the constitutional minimum.” Gilmore v. People of the State of
California, 220 F.3d 987, 999 (9th Cir. 2000). Plaintiffs’ allegations about R.J. Donovan staff
cannot support the broad, state-wide changes that Plaintiffs ask the Court to impose on CDCR.
For one thing, the Armstrong litigation concerns the welfare of disabled inmates within CDCR.
Any injunctive relief, therefore, must be targeted to ensure that Armstrong class members enjoy
equal access to programs offered to non-class members. Changes targeted at the entire inmate
population, generally, would go far beyond the proper scope of this case. Secondly, should the
Court issue an injunction to address Plaintiffs’ allegations of staff misconduct at R.J. Donovan,

that injunction should be directed at R.J. Donovan prison specifically, rather than all of CDCR’s
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thirty-five prisons. To do otherwise would run counter to the PLRA and Ninth Circuit Court of

Appeals case law.

B.  Plaintiffs’ Shortened Proposed Deadlines for Body Cameras Are
Unworkable.

Plaintiffs also now request that the Court order all correctional officers at R.J. Donovan to
wear body cameras within sixty days, rather than the one-hundred eighty days Plaintiffs originally
requested. (ECF No. 3024-1 at 53.) It is unclear whether it would even be possible for CDCR to
acquire hundreds of body cameras, within sixty days, in the midst of a global pandemic that is
disrupting manufacturing centers and supply chains across the globe. Although Plaintiffs’ expert
Eldon Vail recounts a conversation in which a representative from the Axon Corrections company
told Vail that Axon could get body cameras operational in a prison “in a couple of months,” (ECF
No. 3024-3 at 29, 9 70), this may have been just puffery from a company sensing a potential sale.
It also ignores the reality that government procurement in California is governed by a detailed set
of laws that are codified in the Public Contract Code. A rigorous and deliberate procurement
process serves the important interests of “protecting the public from misuse of public funds,”
“providing all qualified bidders with a fair opportunity to enter the bidding process, thereby
stimulating competition in a manner conducive to sound fiscal practices,” and “eliminating
favoritism, fraud, and corruption in the awarding of public contracts.” Cal. Pub. Contract Code, §
100. Requiring Defendants to rush to award a sizeable contract on such short notice would risk
thwarting these policies.

And beyond the logistical problems of obtaining hundreds of body cameras so quickly,
body cameras in the prison context raise a host of difficult policy questions. Which prison staff
should wear the cameras? And when should the cameras be turned on and turned off? For
example, visual strip-searches are a fact of prison life and occur frequently. Should the cameras
be running when a prisoner undergoes a strip-search? Should an officer keep his camera on when
interviewing an informant who wishes to keep his identity a secret? Should an officer turn off his

camera if an inmate requests that their conversation not be recorded? Sixty days is not sufficient
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time to ensure that both prisoners, correctional staff, and other stakeholders have a meaningful
say in how these challenging and sensitive policy issues get resolved.

Plaintiffs’ proposed order indirectly attempts to address these concerns by proposing that
the Court order that “[w]ithin ninety days of the deployment of each type of camera, CDCR must
adopt policies and procedures regarding the use of camera footage . . . .” (ECF No. 3024-1 at 53.)
But this is putting the cart before the horse. If CDCR is to employ body cameras within a prison,
it should formulate policies for those cameras before making the significant financial investment
of deploying them, not afterwards. This example is representative of the many problematic
requests in Plaintiffs’ proposed order.

II. DATA ABOUT INMATE GRIEVANCES AT R.J. DONOVAN

The Court requested that this brief “indicate the number of class members who have filed
ADA appeals or ADA-related requests and include a distribution” at R.J. Donovan. (ECF No.
3040.) Defendants’ counsel have requested that information from CDCR’s Office of Research.
Defendants’ counsel will promptly provide that information to the Court.

III. CONCLUSION
For all these reasons, Defendants request that the Court disregard the evidence and requests

for relief that Plaintiffs have raised for the first time in their reply brief.
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Dated: August 18, 2020 Respectfully submitted,

XAVIER BECERRA

Attorney General of California
DAMON MCCLAIN

Supervising Deputy Attorney General
JOANNA HOOD

Supervising Deputy Attorney General

/s/ Anthony Tartaglio

ANTHONY J. TARTAGLIO

Deputy Attorney General

Attorneys for Defendants Gavin Newsom
and California Department of Corrections
and Rehabilitation
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