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INTRODUCTION

Plaintiffs seek sweeping institution-wide relief at seven prisons and statewide despite no
evidence of any specific inmate concerns at one of the prisons (Salinas Valley State Prison
(SVSP)), only three inmate declarations at two others (the California Institution for Women
(CIW) and the California Substance Abuse and Treatment Facility (SATF)), which are contested,
and just four at another (the California Correctional Institution (CCI)), which are likewise
contested. Similarly at the remaining three institutions, Plaintiffs present isolated inmate
accusations of general staff misconduct that are undermined by countervailing evidence and do
not establish Americans with Disabilities Act (ADA), Rehabilitation Act (RA), or Armstrong
Remedial Plan (ARP) violations—individually or systematically—to justify the prison-wide
correctional-security or statewide injunction they demand.

Under the current aggressive briefing schedule demanded by Plaintiffs, which provides
Defendants less than two months to review and respond to fifty new inmate declarations reciting
various unrelated incidents of alleged staff misconduct, it was not possible to discern, investigate,
locate all records relating to, and provide declarations responding to all of the miscellaneous
accusations. Defendants have attempted to address as many as possible and, even under the
compressed timeline, have identified numerous and serious factual errors and disputes.

Despite their belated submission of additional inmate declarations on reply, Plaintiffs have
not provided a single inmate declaration attesting to any staff misconduct, ADA-related or
otherwise, at SVSP. In fact, Plaintiffs instead conceded on reply that this prison was included not
based on any direct evidence of misconduct, but simply because it was identified in a budget
change proposal for surveillance cameras. Pls.” Reply 13, ECF No. 3110. A budget change
proposal for fixed cameras does not establish violations of this Court’s prior orders or injunctions,
and it does not justify an injunction order from this Court for prison-wide correctional-security
changes in the remedial phase of this disability-related class action. Plaintiffs’ continued lack of
evidence of ADA, RA, or ARP violations at SVSP, much less evidence of a pattern or system-

wide problem, requires denial of their motion for an injunction directed at this institution.

1
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The same is true for the CCI. Plaintiffs did not submit any new evidence on reply of any
specific ADA issues or other inmate complaints at this prison, therefore leaving Plaintiffs with
their insufficient evidence submitted initially—just four declarations from inmates who are not
Armstrong class members and who make isolated and disputed accusations of staff misconduct at
a prison that houses 3,000 inmates.

With respect to the facilities for which Plaintiffs submitted additional declarations on reply,
they fail to support the breadth of the relief sought. At SATF, Plaintiffs submit two new inmate
declarations on reply, both of which describe incidents that are contradicted by countervailing
evidence, to supplement the single declaration they submitted initially. Three unrelated and
disputed inmate complaints at a prison housing over 4,400 inmates does not evidence systemic
problems. And with no declarations submitted initially and just three on reply at CIW, Plaintiffs
have likewise failed to justify their sweeping injunctive demand for this prison.

As for the additional declarations regarding Kern Valley State Prison (KVSP), Corcoran
State Prison (COR), and California State Prison, Los Angeles County (LAC), the injunctive relief
Plaintiffs requested for these prisons suffers from the same defect—they provide a small fraction
of isolated, and in any event disputed, complaints that fail to evidence systemic ADA, RA, or
ARP violations. In light of the thousands of inmates housed at these institutions, Plaintiffs’
continuing inability to present competent evidence of any specific disability-related issues at

these prisons demonstrates a well-functioning system, not one requiring court intervention.

ARGUMENT
I. THE INMATE DEPOSITIONS THAT DEFENDANTS WERE ABLE TO CONDUCT, GIVEN

THE SHORT TIMING AND ONEROUS SELECTION RESTRICTIONS, CALL INTO
QUESTION THE CREDIBILITY OF MANY OF PLAINTIFFS’ DECLARATIONS.

In order to test the veracity of the accusations made by Plaintiffs’ inmate declarants, which
are the basis of their motion for an injunction, Defendants sought to depose a number of these
inmates. But Plaintiffs fought Defendants’ right to use this basic discovery tool and, at Plaintiffs’
insistence, the Court restricted Defendants to only ten depositions, placed substantial timing
constraints during a global pandemic (28 days), and imposed significant selection restrictions—

Defendants were required to show that they had no other source of information in response to the
2
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declaration, although that is often when a deposition is needed most, while at the same time
requiring Defendants to show a known inconsistency with the declaration. Pls.” Mot. Protective
Order, ECF No. 3075; Defs.” Opp’n Pls.” Mot. Protective Order, ECF No. 3104; Oct. 6, 2020
Hr’g Min. Order, ECF No. 3123; Oct. 6, 2020 Hr’g Tr., ECF No. 3131. Given these timing
constraints and other restrictions, including accommodating multiple preparation meetings
between the deponent and their counsel as demanded by Plaintiffs, Defendants were able to
depose only four of Plaintiffs’ fifty inmate witnesses. See Bower Decl. Supp. Defs.” Sur-Reply
Exs. A, C,E, F.

When Defendants were permitted to test the veracity of even just these four declarants, it
became abundantly clear that either the declarations were not trustworthy or that they should be
stricken because of the declarant’s repeated and improper refusal to answer questions central to
their declaration, as discussed below at pages 7 to 8 and 14 to 18. Compare Bower Decl. Supp.
Defs.” Sur-Reply Exs. A, C, E, F with Grunfeld Reply Decl. Exs. 27, 28, 58, and 10, respectively.
In light of this, the Court should either give no credence or extremely limited credence to the
declarants that Defendants were not permitted to depose, or allow Defendants to depose them and

submit additional briefing.

II. PLAINTIFFS’ THREE NEW (AND ONLY) INMATE DECLARATIONS REGARDING CIW
Do NOT ESTABLISH SYSTEMIC ADA, RA, OR ARP VIOLATIONS JUSTIFYING THE
INSTITUTION-WIDE INJUNCTION THEY DEMAND.

Plaintiffs confirm on reply that CIW, like SVSP, was included not because of any evidence
of abuse directed at disabled inmates at this prison, but simply “because Defendants had already
committed in their budget change proposal to installing cameras” at this prison. Pls.” Reply 13.
Again, a budget change proposal or plan regarding fixed cameras is not evidence of ADA, RA, or
ARP violations, much less systemic violations, necessary to justify an institution-wide
correctional-security injunction in the remedial phase of this disability class action.

The three new inmate declarations submitted on reply regarding isolated accusations of
staff misconduct at CIW do not remedy this critical deficiency for several reasons. To begin,
Plaintiffs’ claims in their reply regarding each declarant and the declarant’s account of the

incident either are contradicted by countervailing evidence, are still under investigation, or are
3
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undermined by the declarant’s own allegations. And in any event, three unrelated inmate
declarations do not establish a systemic ADA, RA, or ARP issue requiring institution-wide relief
in the form of correctional-security changes at a prison that houses 1,200 inmates. Grunfeld
Reply Decl. Ex. 133 (identifying September 2020 CIW population).

For one of the declarants, whom Plaintiffs identify as a transgender man with a mobility
disability, Plaintiffs claim that staff assaulted him and failed to comply with his accommodation
for front handcuffing. Pls.” Reply 6. But Plaintiffs’ own exhibits attached to the declaration
contradict this claim and the account provided by the inmate in his declaration. Grunfeld Reply
Decl. Ex. 41 & 41a. Medical reports completed after the two incidents confirm that the inmate
was escorted with his hands cuffed in front, was “ambulating w[ith a] strong, steady gait,” had
“even, unlabored breathing on arrival,” and denied any pain or medical complaints. Grunfeld
Reply Decl. Ex. 41a. For one of the incidents, the inmate was noted as having no visible injuries;
for the other, he had only a “minor, superficial abrasion” on his left elbow and a “barely
perceptible scratch behind his ear.” Id. Additional facts alleged in his declaration are contested.
In his declaration, the inmate complains that a correctional officer “yanked his arm” and pushed
him, causing the declarant to lose his balance and “stagger a couple of steps.” Grunfeld Reply
Decl. Ex. 41 at q 16. Officer Estrada’s testimony undercuts these claims, explaining that the
officer involved had repeatedly asked the declarant to submit to handcuffs, but the declarant
refused and then aggressively approached the officer with clenched fists, which required the
officer to push the inmate away in self-defense. Estrada Decl. Supp. Defs.” Sur-Reply & Ex. A.
The inmate then charged the officer again before eventually submitting to handcuffing. /d.

The second declaration, which Plaintiffs do not discuss, likely because it does not and
cannot establish any ADA, RA, or ARP violations, similarly contains facts that undermine its
value in justifying the relief sought. Grunfeld Reply Decl. Ex. 42; see generally Pls.” Sur-Reply.
The declarant, who is not an Armstrong class member, identifies an incident that is already under
review with the rigorous and specialized Prison Rape Elimination Act (PREA) process. Alvarez
Decl. Supp. Defs.” Sur-Reply & Ex. A. The declarant also states that CDCR already terminated

the accused assailant, which is inconsistent with Plaintiffs’ theory that CDCR’s complaint process
4
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is inaccessible and disciplinary system that is so dysfunctional that Court intervention is
necessary. Grunfeld Reply Decl. Ex. 42 at 9 13.

The third declarant’s own allegations undercut any claim of an ADA, RA, or ARP
violation, individually or systemically. See Grunfeld Reply Decl. Ex. 43. This declarant alleges
that she is hard of hearing, requires glasses, and wears a brace for a cyst on her wrist. /d. She
complains that, on one occasion, her wrists were “tender” after an officer placed handcuffs on her
wrists “very tight” and backwards, and that the officer “shoved” her while escorting her. /d. The
declarant states that she now feels helpless, but then states that she “usually ask[s] the nurse if
[she] need[s] anything for [her] hearing aids, like a battery.” Id. Similarly, the declarant states
that, on one occasion she needed a plunger and the officer ignored her, but then also states that,
within ten minutes, another officer saw that she had water in her cell and gave her a plunger. /d.

Even setting aside the factual contradictions and ongoing investigations, these three isolated
inmate declarants asserting random staff complaints—out of a total population of 1,200 inmates
at CIW—would not evidence a systemic issue justifying the institution-wide correctional-security
injunction Plaintiffs demand. Plaintiffs’ continued lack of evidence of specific instances of
legitimate ADA, RA, or ARP violations at this prison confirms Mr. Baldwin’s expert conclusion
that disabled inmates at CIW are not being systematically attacked by staff or denied access to
prison programs and that both Armstrong and non-Armstrong inmates avail themselves of the
accommodation-request process at CIW. Baldwin Decl. Supp. Opp’n 4-8, ECF No. 3086-4.

Thus, the Court should deny Plaintiffs’ motion for an injunction directed at CIW.

III. LiKE THEIR SINGLE SATF INMATE DECLARATION SUBMITTED INITIALLY,
PLAINTIFFS’ TWO NEW SATF-RELATED DECLARATIONS ARE SIGNIFICANTLY
UNDERMINED BY COUNTER EVIDENCE AND FAIL TO ESTABLISH SYSTEMIC ISSUES.

Plaintiffs’ initial evidence to justify a prison-wide injunction at SATF—a single and highly
disputed inmate declaration—did not establish systemic issues at that prison and their two new
declarations are likewise inadequate to justify their injunctive demand. As discussed below, the
accounts provided in these two new declarations are significantly refuted by additional evidence
and fail to establish ADA, RA, or ARP violations either individually or systemically. SATF

houses 4,500 inmates, but Plaintiffs have identified and provided only three inmate declarations
5
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claiming issues at this prison. Grunfeld Reply Decl. Ex. 133 (identifying September 2020 SATF
population). Even if they were not refuted testimony, three inmate declarations would not be a
sufficient basis on which to grant prison-wide relief.

The two new inmate declarations that Plaintiffs do provide are contested by sworn
testimony. One of the declarants complains that he was improperly denied a cell move when his
cell was flooding and that he was denied use of the TY'Y/TDD, which is a typewriter-like device
that enables hearing-impaired inmates to make and receive telephone calls. Grunfeld Reply Decl.
Ex. 70; Pano Decl. Supp. Defs.” Sur-Reply & Ex. A. But, as is evident from contemporaneous
documentation, an officer responded to the inmate’s request for a cell move and closely inspected
the cell for any leaks or water intrusion. Pano Decl. Supp. Defs.” Sur-Reply & Ex. A. The officer
inspected the sink, toilet, television outlet, electrical outlets, air-conditioning vents, metal bunks,
metal cabinets, cell door, and cell window, which all appeared to be in working order and
functioning properly. /d. He also closely inspected the cell’s concrete floor and walls. /d. He
found no signs of water intrusion or leaks and found that the inmate appeared to be safe and
secure in his assigned cell. /d. Based on the officer’s close inspection, he denied the inmate’s
request for a cell move because he found no issues, not for any improper reason as Plaintiffs’
suggests. Id.

Additionally, contrary to the declarant’s claim, the TTY/TDD was available for use and, in
fact, was used in June, July, and August by inmates in his facility. Pano Decl. Supp. Defs.” Sur-
Reply & Ex. B. As documented at the time, the declarant refused to use the TTY/TDD in July
2020, claiming issues with the equipment, and instead was allowed to use the regular telephone as
requested. /d. The equipment was tested and it did not have the issues the declarant claimed and
was found to be functioning properly. Id. Officers also observed the declarant using the regular
telephone without his hearing aids and without the use of Spanish-language interpretation. /d.
According to the officer involved, at no time while assisting the declarant in accessing the
TTY/TDD device did the officer become angry with him or make derogatory remarks concerning
the status of his ability to hear. /d. And the officer did not hear any other officers make such

remarks. Id.
6
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The second declarant, who is not an Armstrong class member, states in his declaration that
an officer failed to assist him after he told the officer that he was having chest pains and was
feeling suicidal. Grunfeld Reply Decl. Ex. 27. The declaration states that he then attempted
suicide and that his “heart stopped because of [his] attempt,” causing him to be hospitalized for
several days. /d. In his declaration, the declarant makes a point to state that he was screened for
illicit drugs and that he tested negative, although prison records showed that medical staff
suspected a drug overdose as the cause of his cardiac arrest episode and the declarant had a
history of illicit drug use in prison, even as recently as a month prior. /d. at 9 15; Bower Decl.
Supp. Defs.” Sur-Reply Ex. B. The declarant did not identify in his declaration how he allegedly
attempted suicide that day. See generally Grunfeld Reply Decl. Ex. 27.

To begin, as discussed below at pages 16—17, the Court should strike or, at the very least,
disregard this declaration because the declarant repeatedly refused—on Fifth Amendment
grounds—to answer questions at his deposition that were central to the accusations he makes in
his declaration concerning his alleged suicide attempt, which he claims occurred in part because
an officer failed to respond to his supposed statement that he was feeling suicidal. Bower Decl.
Ex. A; see Nationwide Life Ins. Co. v. Richards, 541 F.3d 903, 910 (9th Cir. 2008) (“Trial courts
generally will not permit a party to invoke the privilege against self-incrimination with respect to
deposition questions and then later testify about the same subject matter at trial.”)

Regardless, the account provided by the declarant is contradicted by the testimony he did
provide at his deposition, and is inconsistent with his medical records and the grievance he
submitted following the incident. Bower Decl. Exs. A & B. The grievance does not reflect the
facts in his declaration; it states that he told the officer that he was having chest pains, not that he
told the officer that he was feeling suicidal. /d. The grievance makes no mention of any suicide
attempt. /d. Similarly, the inmate’s medical records following the incident, which include
contemporaneous recordings of the inmate’s own subjective statements about his condition and
what occurred, do not mention any suicide attempt either. /d. A mental health assessment
performed after the incident confirmed that the inmate was not having any suicidal ideations and

not experiencing any mental health issues. /d. Additionally, this medical record makes no
7
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mention of any suicide attempt. /d. While his declaration was silent as to the method that he
used to allegedly attempt suicide that day, at his deposition he refused to answer any questions
about this topic, other than to testify that he took a “handful of pills,” which again implies an
inconsistently with his declaration where he states that he did not take any drugs. /d.
Importantly, moreover, this declarant confirmed at his deposition that he has no evidence that any
supposed misconduct by the officer was motivated any disability—according to the inmate, the
officer did not assist him because the officer’s shift was almost over, not for any disability-related
reason. /d.

Three severely contradicted inmate declarations, at a prison that houses 4,500 inmates, do
not justify Plaintiffs” motion for a prison-wide correctional injunction, and the Court should

therefore deny Plaintiffs’ motion directed at SATF.

IV. PLAINTIFFS’ NEW INMATE DECLARATIONS REGARDING KVSP DO NOT EVIDENCE
SYSTEMIC PROBLEMS REQUIRING INSTITUTION-WIDE INJUNCTIVE RELIEF.

Plaintiffs continue to provide only a handful of isolated and disputed accusations of staff
misconduct regarding KVSP that fail to demonstrate system-wide ADA, RA, or ARP violations
justifying prison-wide relief. With their motion initially, Plaintiffs submitted three inmate
declarations (one of which was not from a class member) that were contested, and they add seven
inmate declarations on reply—three from Armstrong class members and four from inmates who
are not. Grunfeld Reply Decl. Exs. 16, 54-59. As with the other prisons, this minimal
evidence—just ten severely contested inmate declarations—at a prison that houses over 3,500
inmates does not prove a dysfunctional system that requires prison-wide court intervention.
Grunfeld Reply Decl. Ex. 133 (identifying September 2020 KVSP population).

The declarations that Plaintiffs add on reply regarding KVSP continue to contain
accusations refuted by additional evidence and that do not establish ADA, RA, or ARP violations.
One of the class-member declarants contends that he and several officers had an altercation
because he was standing in the pill line with his shirt untucked. Grunfeld Reply Decl. Ex. 58. He
states that he made a derogatory remark to the officer after the officer called the declarant an

“inmate.” Id. The declarant claims that, while the officer was placing him in handcuffs, the
8
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officer slammed him to the ground, that two other officers jumped on top of him to prevent him
from standing, and that the officers then began kicking him. /d. The declarant contends he
suffered two cracked front teeth and cuts to his lip and inside of his mouth. /d. He alleges that he
sustained various injuries including an aching back, collarbone, and shoulders, blurry vision, and
cuts and bruises to his legs and arms. /d.

The inmate’s medical records and the officer accounts, however, contradict the declarant’s
version of events. Reed Decl. Supp. Defs.” Sur-Reply & Ex. A; Welch Decl. Supp. Defs.” Sur-
Reply & Ex. A. The reporting officers identify that the inmate was belligerent and angry during
his interaction with officers near the pill-line window. Id. The officers also report that, even
though the declarant made provoking remarks to the officers, he submitted to handcuffs once
ordered and was escorted to his cell without further incident and without any use of force or
violence against him. /d. This is corroborated by a medical assessment immediately after the
incident, which documented that the inmate had no injuries. Reed Decl. Supp. Defs.” Sur-Reply
Ex. A. When the inmate was examined by a nurse a few days later, the nurse did not observe any
cuts or bruises to the inmate’s neck, face, or limbs. Grunfeld Reply Decl. Ex. 58a.

And despite this inmate’s assertions to the contrary, the evidence makes clear that he has
not been deterred from requesting accommodations, medical care, or complaining about the
conditions of his confinement. Bower Decl. Supp. Defs.” Sur-Reply Ex. E; Hancock Decl. Supp.
Defs.” Sur-Reply Ex. A; Siino Decl. Supp. Defs.” Sur-Reply Exs. E-F. This inmate confirmed at
deposition that he is actively litigating six civil lawsuits and is defending two felony criminal
actions pending against him regarding incidents that occurred while he was incarcerated. Bower
Decl. Supp. Defs.” Sur-Reply Ex. E. While at KVSP for approximately twelve months, the
inmate’s legal mail log shows more than 250 entries for incoming legal mail and more than 150
for outgoing legal mail, which demonstrates constant access to and use of legal avenues for his
complaints. Hancock Decl. Ex. A. A printout of the declarant’s prison grievance activity shows
that he has submitted dozens of grievances while incarcerated, likewise contradicting his claims

that he has been deterred from using this process. Siino Decl. Supp. Defs.” Sur-Reply Exs. E-F.

9
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The remaining two declarations from class members are contradicted by witness testimony.
The second class-member declarant claims that, in August 2019, two prisoners ambushed and
attacked him from behind twice in three days. Grunfeld Reply Decl. Ex. 54. But witnesses to the
incident saw that it was the declarant who struck first in both instances. Furlong Decl. Supp.
Defs.” Sur-Reply; Ronquillo Decl. Supp. Defs.” Sur-Reply. In the first instance, the declarant
punched another inmate in the face suddenly and without any provocation. Furlong Decl. In the
second instance, the declarant was the aggressor and punched two inmates after throwing his cane
on the ground. Ronquillo Decl.

Similarly, the third class-member declarant alleges that correctional staff attacked him
without provocation. Grunfeld Reply Decl. Ex. 57. But there is sworn eye-witness testimony
that, when asked to comply with an unclothed body search, the inmate shouted, “[Expletive]
this!” and violently swung his head backward, hitting a correctional officer in the face. Pompa
Decl. Supp. Defs.” Sur-Reply. Out of self-defense, the correctional officer used his body strength
to push the inmate to the ground. /d. The inmate then thrashed about and grabbed the
correctional officer’s leg and refused to let it go. Id.

The new non-class member declarations regarding KVSP also make accusations that are
contradicted by additional evidence and do not establish individual or systemic ADA, RA, or
ARP violations. One non-class member declarant alleges that several correctional staff rushed
into his cell and attacked him. Grunfeld Reply Decl. Ex. 55. In fact, correctional staff performed
a welfare check and cell extraction after the inmate covered up his windows, making it impossible
for correctional staff to see him. Cruz Decl. Supp. Defs.” Sur-Reply. When correctional staff
entered the cell, the inmate—without warning or provocation—grabbed his walker and swung it
at an officer’s extraction shield, knocking the shield out of the officer’s hands. /d. Witnesses to
the event saw that the declarant continued with his combative behavior by raising his walker over
his head and throwing it, striking a correctional officer. /d. A different non-class member
declarant alleges that, after he refused to enter his new cell, correctional staff attacked him.

Grunfeld Decl. Ex. 59. However, witnesses to the incident testify that, when the inmate arrived at

10
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his new cell, he became agitated and then punched a correctional officer and pulled him into his
cell. Arevalo Decl. Supp. Defs.” Sur-Reply.

The third non-class member declarant concedes that he was fighting with another inmate,
requiring an officer to use pepper spray to stop the fight, that he was found guilty of a disciplinary
violation related to the fight, and that he submitted an inmate grievance about the incident that
same day or the next day, which contradicts Plaintiffs’ claim that inmates are unable or other
hesitant to submit prison grievances. Grunfeld Reply Decl. Ex. 56. Importantly, this declarant,
like the others that Plaintiffs present, provides no evidence that would establish a connection
between the incident and any disability—he does not claim that the officers knew of or were
motivated by any disability. /d. Likewise, the fourth and final non-class member declarant
confirms that he received a disciplinary charge related to the incident and submitted a related
inmate grievance. Grunfeld Decl. Ex. 16. Importantly again, this declarant does not allege that
the supposed misconduct had any disability connection or motivation. /d.

Thus, the Court should deny Plaintiffs’ motion for an injunction directed at KVSP, because
ten contested inmate complaints of general staff misconduct lacking disability-related connections
does not justify a prison-wide correctional security injunction in the remedial phase of this

disability-related class action.

V. PLAINTIFFS’ NEW INMATE DECLARATIONS REGARDING COR ARE NOT CREDIBLE
AND FAIL TO ESTABLISH SYSTEMIC ADA, RA, OR ARP VIOLATIONS.

With their initial motion, Plaintiffs provided just two severely disputed non-class-member
declarations at COR to justify their prison-wide injunctive demand. Plaintiffs belatedly attempt
to make up for this inadequacy by submitting, on reply, four class-member declarations and
fifteen declarations from inmates who are not Armstrong class members. See Grunfeld Reply
Decl. Exs. 17, 20-36. As with the two declarations submitted initially, however, the new
declarants continue to make accusations that are undermined by countervailing evidence and do
not establish systemic ADA, RA, or ARP violations, as discussed below. And in any event, as
with the other prisons identified by Plaintiffs, they provide just four disputed complaints from

Armstrong class members, and just twenty-one declarations total, at a prison that houses 3,300
11
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inmates. Grunfeld Reply Decl. Ex. 133 (identifying September 2020 COR population). Four
class-member complaints from a prison of this size, and even considering the total twenty-one
inmate declarations, particularly when their accusations are disputed and do not establish ADA,
RA, or ARP violations, does not evidence a systemic problem.

Importantly, Plaintiffs’ new class-member declarations at COR make accusations that are
not credible. One of the Armstrong declarants alleges that five officers subjected him to
excessive force inside of a housing-unit shower in October 2019. Grunfeld Reply Decl. Ex. 25.
He claims that they punched him, kicked him, and struck him with their batons for at least five
minutes. /d. An investigation regarding this incident was initiated the next day. Barrios Decl.
Supp. Defs.” Sur-Reply & Ex. A. The investigating sergeant interviewed the class-member
declarant, seven correctional officers, one psychiatric technician, and seventeen inmate witnesses.
Id. None of the interviewees—including the class-member declarant—corroborated the
allegation that staff members used unnecessary force. Id. Another Armstrong declarant claims
that an officer attacked him in September 2019. Grunfeld Decl. Ex. 33. But witnesses to the
incident testify that the inmate tried to elbow the officer in the face during a routine pat-down
search. Wolfe Decl. Supp. Defs.” Sur-Reply. The declarant further contends that in May 2020, a
correctional officer pushed him into the shower causing him to injure his toe on the lip of the
shower. Grunfeld Decl. Ex. 33. But an investigation into the incident confirmed that the shower
did not even have a lip. Cicone Decl. Supp. Defs.” Sur-Reply.

One of the other class-member declarants simply recites two random cell extractions that he
partially observed, but it is not clear the circumstances of those incidents or who was involved.
Grunfeld Decl. Ex. 22. The declarant makes no claim that the incidents were motivated by or
related to any disability. /d. The declarant claims that observing these incidents made him
“hesitant” to request mental-health services, but he does not even claim, much less present details
to show, that he actually was unable to request or receive any services. /d. And the last class-
member declarant makes miscellaneous and speculative complaints about his mental-health
treatment and recites hearsay statements that he claims he heard from officers, none of which

evidence any systemic issues. See Grunfeld Reply Decl. Ex. 30.
12
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The new non-class member declarations at COR likewise fail to evidence systemic ADA,
RA, or ARP violations justifying institution-wide relief, as their accusations are also severely
disputed by countervailing evidence. As one example, one declarant who is not an Armstrong
class member alleges that correctional staff came to his cell and attacked him for filing
complaints against staff. Grunfeld Decl. Ex. 21. But in fact, the officers came to his cell because
the declarant covered up his window in violation of prison policy. Allison Decl. Supp. Defs.’
Sur-Reply. Prison staff tried to inquire about the declarant’s status, but the declarant did not
respond. Id. Correctional staff therefore performed a cell extraction to check on his welfare. 7d.
When they did, the declarant kicked the shield a correctional officer was using and swung around
what appeared to be an improvised weapon. /d. After an officer deployed pepper spray, the
declarant threw the improvised weapon at staff. /d. And for the other incident described, a
lieutenant within AIMS gathered and analyzed evidence relating to the accusations. Cleveland
Decl. Supp. Defs.” Sur-Reply. The evidence included interviews with the declarant, a psychiatric
technician, three inmate witnesses, three correctional staff who were subjects of the inquiry, and a
correctional-officer witness who was not a subject of the investigation. /d. None of the
interviewees corroborated the declarant’s version of events. /d. Instead, one of the inmate
witnesses recalled seeing the declarant kick one of the correctional officers, which caused
correctional staff to take the declarant to the ground. /d. This inmate witness indicated that he
did not see correctional staff use force that was excessive. /d.

With the limited time allotted, Defendants were able to discover many more similar
instances of disputed accusations in the new COR non-class member declarations that undermine
Plaintiffs’ request for systemic relief at this prison, but the current page restrictions make
extended discussions of these incidents impossible. See Gonzalez, Pina, H. Hernandez, Fugate,
Neve, Tumacder, De La Cruz, and Vasquez Decls. Supp. Defs.” Sur Reply (providing counter
testimony that severely contradicts the inmate accusations made by Plaintiffs’ new COR
declarants).

/1

1
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These unrelated and disputed accusations of staff misconduct from twenty-one inmates at a
prison housing 3,300 inmates, therefore, do not justify the prison-wide injunction that Plaintiffs

demand at this prison.

V1. PLAINTIFFS’ NEW INMATE DECLARATIONS REGARDING LAC ARE NOT CREDIBLE
AND FAIL TO ESTABLISH SYSTEMIC ADA, RA, OR ARP VIOLATIONS.

Plaintiffs’ new inmate declarations regarding LAC also continue to present isolated inmate
accusations of staff misconduct that are both contradicted by countervailing evidence and, in any
event, do not establish any pattern or systematic ADA, RA, or ARP violations justifying the
prison-wide correctional injunction they demand. For example, one declarant alleges that officers
attacked him after he inquired about a CPAP machine. Grunfeld Decl. Ex. 17. In investigating
this incident, four correctional officers, two nurses, a psychiatric technician, and three inmate
witnesses were interviewed. Brown Decl., ECF No. 3102-9. All interviewees denied seeing the
misconduct that the declarant alleged. Id.

As another example, one non-class member declarant alleges that several correctional
officers attacked him without justification. Grunfeld Decl. Ex. 10. Staff witnesses, however,
reported that the declarant threw feces at (“gassed”) two correctional officers and then twice
violently attempted to break away from correctional officers who were escorting him out of the
building. Mobley Decl. Supp. Defs.” Sur-Reply; Gurdian Decl. Supp. Defs.” Sur-Reply. At his
deposition, the declarant refused to answer whether he had gassed staff. Bower Decl. Supp. Defs.
Sur-Reply Ex. F at 36:16-22. The appeal that the declarant filed after the incident admitted that
he had gassed staff, but the declarant refused to acknowledge that he had written the appeal. /d.
33:3-10. The declaration also argued that CDCR’s appeals process was broken because CDCR
never responded to his appeal about the incident. Grunfeld Decl. Ex. 10. But at his deposition,
the declarant acknowledged that CDCR actually had responded to it. Bower Decl. Supp. Defs.
Sur-Reply Ex. F at 84:8-10.

Again, although the current page limitations make extended discussions of all of the new
LAC declarant accusations impossible, they have severe inaccuracies and do not evidence

individual or systemic ADA, RA, or ARP violations. See Katravas, Solano, Quintero, Fredrick,
14
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Watson, Jones, Lizama, Hyde, Morales, Spencer, Castellanos, Martinez, Makarade, Ferrso,
Montoya, Khodabaskshyan, Colton, and Serrano Decls. Supp. Defs.” Sur-Reply (providing
counter testimony that severely contradicts the inmate accusations made by Plaintiffs’ new LAC

declarants).!

VII. THE COURT SHOULD STRIKE OR DISREGARD THREE OF THE INMATE
DECLARATIONS BECAUSE THE DECLARANT REFUSED TO ANSWER QUESTIONS AT
DEPOSITION CENTRAL TO THE ACCUSATIONS IN THEIR DECLARATIONS.

Three of Plaintiffs’ new inmate declarants refused—on Fifth Amendment grounds—to
answer questions at their deposition that were critical to the alleged staff misconduct described in
their declarations.> A deponent cannot use the Fifth Amendment selectively for tactical gain. See
Nationwide Life Ins. Co. v. Richards, 541 F.3d 903, 910 (9th Cir. 2008) (“Trial courts generally
will not permit a party to invoke the privilege against self-incrimination with respect to deposition
questions and then later testify about the same subject matter at trial.”) For example, a witness
cannot claim ownership of a particular item of property while refusing to answer questions about
how he obtained the item. United States v. $133,420.00 in U.S. Currency, 672 F.3d 629, 640 (9th
Cir. 2012) (“The purpose of this rule is to protect the integrity and truth-seeking function of the
judicial system from the distortions that could occur if a witness could testify and then use the
Fifth Amendment privilege to prevent any adversarial testing of the truth of that testimony.”)

Thus, while the Fifth Amendment provides Plaintiffs’ inmate declarants the right to remain
silent to avoid self-incrimination, it does not give them the right to provide favorable testimony
on certain points while refusing to answer questions relevant to that testimony that may elicit
unfavorable testimony or that would call their favorable testimony into question. See id. Because
three of Plaintiffs’ inmate declarants did so here, as discussed below, the Court should strike these

declarations or, at the very least, disregard them.

! Plaintiffs’ additional six inmate declarations at four newly identified prisons (Mule
Creek State Prison, California Medical Facility, Correctional Training Facility, and Sacramento
State Prison) are likewise isolated and limited accusations at these prisons that are undermined by
countervailing evidence and do not justify the statewide relief Plaintiffs demand. See Brazil, Orr,
Wong, Medina, Winkler, Cook, McTaggart, Nguyen, Beckham, VanMastright, and Sally Decls.
Supp. Defs.” Sur-Reply.

2 These deponents submitted declarations at Exhibits 27, 28, and 10 to the Grunfeld Reply
Declaration regarding COR, SATF, and LAC.
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A.  Exhibit 28 to the Grunfeld Reply Declaration Should Be Stricken.

In the inmate declaration submitted at Exhibit 28 to the Grunfeld Reply Declaration, the
declarant asserts that, in October 2019, a correctional captain told the declarant he would move a
former cellmate back into the declarant’s cell to “kill” him. Grunfeld Reply Decl. Ex. 28. The
declaration states that the former cellmate entered the cell and began punching the declarant, but
then said, “I can’t do this.” Id. The declaration states that officers encouraged the cellmate to
assault the declarant and that, when the cellmate refused, several officers then began assaulting
the declarant. /d. The declarant received a rules violation for the incident that day, however,
documenting that the declarant was fighting with his cellmate and that, as the inmates fell, the
cellmate punched the declarant repeatedly. /d. A key dispute, therefore, is whether correctional
staff encouraged the cellmate to strike the declarant and then assaulted the declarant, or whether
the two inmates were fighting.

But the declarant refused to answer questions at his deposition on Fifth Amendment
grounds as to whether he and his cellmate were fighting. Bower Decl. Supp. Defs.” Sur-Reply
Ex. C at 7:17-23. He also refused to answer whether, the day before the incident, he had
threatened to kill the officer that he accused of committing the misconduct, which was relevant
because it could provide a motive for the declarant to falsely accuse that officer (and others) of
misconduct. Id. at 48:15-22. The inmate also refused to answer whether—only one hour before
the incident—he had threatened to stab and kill a different officer, which could be evidence that
the inmate was already aggressive and violent. /d. at 64:7—15. This declarant also refused to
answer, on Fifth Amendment grounds, many other questions about violent threats or assaults that
he has made against CDCR staff, all of which are relevant because they undercut the declarant’s
assertions in his declaration regarding his interactions with staff. See, e.g., id. at 17:19-25
(refusing to answer whether he threatened to kill three correctional officers in 2012); id. at 21:8—
11 (refusing to answer whether he had ever gassed prison staff); id. at 64:16-21 (refusing to
answer whether he had threatened to kill an officer in May of 2020); id. at 65:16-21 (refusing to

answer whether he had threatened to kill a different officer in April of 2020).
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B. Exhibit 27 to the Grunfeld Reply Declaration Should Be Stricken.

As discussed above at pages 7-8, central to the alleged staff misconduct in the inmate
declaration submitted at Exhibit 27 of the Grunfeld Reply Declaration is the declarant’s claim that
a correctional officer ignored his alleged statement that he was feeling suicidal and that he then
attempted suicide, requiring him to be hospitalized for several days. Grunfeld Reply Decl. Ex.

27. Records following the incident did not indicate any suicide attempt, however, which raised
the question as to the true cause of the declarant’s health conditions that day. Bower Decl. Supp.
Defs.” Sur-Reply Ex. B. The treating medical staff suspected a drug overdose and the inmate’s
prison records showed illicit drug use less than a month prior, which conflicted with the inmate’s
account to treating medical staff that he had not taken drugs for over six years and declaration that
stated he had not used drugs, which again raised more questions as to what occurred that day. /d.

Defendants sought to explore and clarify these discrepancies at the deposition and
questioned the deponent about the circumstances surrounding his alleged attempted suicide,
which was missing from his declaration. Bower Decl. Supp. Defs.” Sur-Reply Ex. A at 30, 34—
35, 48-52. But the inmate, with the insistence of his counsel, refused to answer these questions
on Fifth Amendment grounds. /d. The declarant eventually stated that he had taken “some pills,”
claimed he did not know what pills he took, and then refused to answer questions that could have
elicited pertinent information. /d. at 48-52. Invoking the Fifth Amendment, he refused to answer
how, when, or from whom he obtained the pills, among other questions. /d.

Having put his alleged suicide attempt at issue in his declaration while denying drug use,
and then acknowledging that he had taken “some pills,” which created a possible conflict with his
declaration testimony, this declarant could not then use the Fifth Amendment to shield himself
from questions about related circumstances. These questions were directly relevant to his
allegation that the officer ignored his request for assistance because he was feeling suicidal and
that he attempted suicide, especially given his past drug use and that his grievance and medical
records were silent as to any suicide attempt. His refusal to answer these questions improperly

frustrated Defendants’ attempts to discover relevant information pertaining to this integral issue.
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C.  Exhibit 10 to the Grunfeld Reply Declaration Should Be Stricken.

As discussed above at page 14, the inmate declaration submitted at Exhibit 10 of the
Grunfeld Reply Declaration claimed that several correctional officers attacked him without
justification. Grunfeld Decl. Ex. 10. At his deposition, the declarant refused to answer questions
about possible reasons that the staff used forced, like whether the declarant had gassed staff,
citing the Fifth Amendment. Bower Decl. Supp. Defs.” Sur-Reply Ex. F. The declarant went so
far as to refuse to answer whether he had written the related appeal that mentioned the gassing,
even though the document came from his prison file and he could did not explain who else
possibly could have written the document. /d.

This declarant’s invocations of the Fifth Amendment are improper because the questions he
refused to answer are not only relevant to the allegations in his declaration, they are essential.
First, his declaration suggests that the officer used physical force to restrain him as retaliation
because the declarant was asking to be transferred to a different housing unit. Defendants were
entitled to ask questions regarding other possible motivations for the use of force, including
whether the declarant had gassed an officer. Second, in his declaration, the declarant evasively
refers to the gassing when it states that, “[a]t this point, LAC staff members allege that I threw
bodily fluids toward Officer Oliver.” Having himself opened the door to the gassing, the
declarant cannot then refuse to answer questions on the topic. The declarant’s invocation of the
Fifth Amendment demonstrated the sort of gamesmanship that courts have consistently found that

witnesses may not engage in.

VIII. PLAINTIFFS’ SELF-CREATED CALCULATIONS EXPLAIN THE DISCREPANCY

BETWEEN THE PARTIES REGARDING THE OIG REPORT PREVIOUSLY SUBMITTED.

At the October 6, 2020 hearing, the Court inquired about an apparent divergence regarding
the results of the Office of the Inspector General (OIG) monitoring as identified and presented by
the parties. As explained further in the additional declaration of corrections expert and former
Inspector General Matthew Cate, the OIG’s 2018 review of CDCR’s compliance with its use-of-

force policies found that in only three percent of cases was there an error related to the actual use
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of force. Cate Decl. Supp. Defs.” Sur-Reply 9 8. The figure identified by Plaintiffs—24.1%—
was calculated by Plaintiffs by manipulating the OIG’s results, not calculated by the OIG. Id.
Instead, as Mr. Cate explains, it is apparently based on a sample of 116 cases that an employee of
Plaintiffs’ counsel selected based on his own criteria. /d.; Grunfeld Reply Decl. 9 227-32. Of
those cherry-picked cases, Plaintiffs’ counsel reports that 24.1% were given an overall
performance rating of poor by the OIG. /d. However, that rating does not relate to use of force.
Cate Decl. Supp. Defs.” Sur-Reply 9 8. It is based on the question of whether anything related to
the investigation—the review, the oversight, or the litigation regarding the discipline applied—
could have been improved. Id. The 24.1% figure that Plaintiffs invoke, therefore, includes
everything from procedural errors having no bearing on the outcome of the case to litigation
errors that have nothing to do with the staff misconduct investigations they seek to fault. /d.

In short, Plaintiffs’ number is both based on a non-representative sample and is not

informative regarding the issues here. Id.

IX. WITH HIGH COMPLIANCE RATES, THE JULY 2020 OIG REPORT SUBMITTED ON
REPLY DOES NOT SUPPORT PLAINTIFFS’ MOTION FOR INJUNCTIVE RELIEF.

The most recent OIG report on CDCR’s use of force, issued July 13, 2020, reviewed 2,296
of the department’s 9,692 use-of-force incidents during the entirety of 2019. Cate Decl. Supp.
Defs.” Sur-Reply 4 36; Grunfeld Reply Decl. Ex. 138. According to Mr. Cate, instead of finding
a broken system, as alleged by Plaintiffs and their experts, the OIG concluded that the
department’s overall performance was “satisfactory.” Id. It found CDCR’s performance superior
in 24 incidents, satisfactory in 2,063 incidents, and poor in 209 incidents. /d. Specifically, the
OIG found that “[r]egarding the policy requirements during the use of force, the department
determined that staff followed policy in 2,184 of the incidents, a 95 percent compliance rate,” and
that “the OIG agreed with most of these determinations.” /d. When it comes to the actual use of
force, a cross-section of institutions and inmates showed that staff followed the policies and
procedures in the vast majority of the cases. /d.

/1
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CONCLUSION

Plaintiffs’ submission of new inmate declarations and expert opinion on reply underscores

the inadequacy of their originally submitted evidence, but fails to cure it. These new isolated and

disputed inmate complaints do not demonstrate systemic ADA, RA, or ARP violations at these

prisons and do not justify the prison-wide correctional injunction that Plaintiffs demand in the

remedial phase of this disability-related class action. The Court should, therefore, deny Plaintiffs’

motion for an injunction at the seven newly identified prisons and statewide.

Dated: November 17, 2020
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