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I, Gay Crosthwait Grunfeld, declare:

1. I am an attorney duly admitted to practice before this Court. I am a partner
in the law firm of Rosen Bien Galvan & Grunfeld LLP, counsel of record for Plaintiffs. I
have personal knowledge of the facts set forth herein, and if called as a witness, I could
competently so testify. I make this reply declaration in support of Plaintiffs’ Motion to
Stop Defendants from Assaulting, Abusing and Retaliating Against People with
Disabilities at R.J. Donovan Correctional Facility (“RJD”).

2. I incorporate by reference the following pleadings: my declaration filed
February 28, 2020, Docket No. 2922-1, in support of Plaintiffs’ Motion to Stop Defendants
from Assaulting, Abusing and Retaliating Against Persons with Disabilities at R.J.
Donovan Correctional Facility (“RJD Motion”), Docket No. 2922; my declaration filed
June 3, 2020, Docket No. 2948-1, in support of Plaintiffs’ Motion to Stop Defendants from
Assaulting, Abusing and Retaliating Against Persons with Disabilities (“Statewide
Motion,” and collectively, with the RJID Motion, “the Motions”), Docket No. 2948; and
my declaration filed July 15, 2020, Docket No. 2999-2, in support of Plaintiffs’ Response
in Support of Preliminary Injunction (“PI Resp.”), Docket No. 2999. Attached hereto as an
Appendix is an Index of the Exhibits attached to this declaration.

In Total, Plaintiffs Have Filed Eighty-Seven Declarations from Sixty-Six Declarants
Regarding Abuse They Have Experienced or Witnessed at RJD

3. Plaintiffs have now submitted eighty-seven declarations from people with
disabilities regarding abuse they have experienced or witnessed at RJD, broken down as
follows:

(a)  In support of the RJD Motion, Plaintiffs filed fifty-four declarations.
See Decl. of Michael Freedman in Supp. of RJID Mot.(“Freedman RJD Decl.”), Docket
Nos. 2922-2 to 5, Exs. 6-58, 88.

(b)  In support of the Statewide Motion, Plaintiffs filed nineteen
declarations. See Decl. of Michael Freedman in Supp. of Statewide Mot. (“Freedman

Statewide Decl.”), Docket No. 2947-5, Exs. 3-5, 9-24.
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(¢)  Insupport of Plaintiffs’ Ex Parte Motion for Temporary Restraining
Order (“TRO Motion”), Docket. No. 2970, filed July 1, 2020, Plaintiffs submitted three
new declarations. See Decl. of Michael Freedman in Supp. of TRO Mot. (“Freedman TRO
Decl.”), Docket 2970-1, Exs. 3, 5, 9.

(d)  Insupport of the PI Response, Plaintiffs filed five declarations. See
Decl. of Michael Freedman in Supp. of PI Resp. (“Freedman PI Decl.”), Docket No. 2999-
1, Exs. 1-4, 11.

(¢)  Insupport of Plaintiffs’ Reply in support of the RJD Motion,
Plaintiffs are submitting six declarations. See Exs. H, M-P, infra; Reply Decl. of Penny
Godbold in Supp. of RJD Mot., filed herewith under seal, Ex. B.

4. In total, sixty-six people with disabilities have submitted declarations
regarding misconduct they experienced or witnessed at RJD. The reason there are more
declarations than declarants is because some declarants have filed more than one
declaration in support of Plaintiffs’ various filings.

Since the Filing of the RJD and Statewide Motions, Custody Staff at RJD Continue to
Assault, Abuse and Retaliate Against People with Disabilities, Which Can Only Be
Addressed Through a Remedial Order

5. In the time since we filed the RJD Motion, there have been several
developments that affect the relief we are seeking here. These include the production of
investigation and discipline files related to the incidents of staff misconduct against
Armstrong class members; the filing of the Statewide Motion, which included a detailed
analysis of the investigation and discipline files in the Declaration of Jeffrey A. Schwartz,
Ph.D. (“Schwartz Report”), filed June 3, 2020, Docket No. 2948-4; this Court’s issuance
of the Temporary Restraining Order of July 2, 2020, Docket No. 2972, the July 10, 2020
Transfer Orders of _ (Inmate #1) and_ (Inmate #2) , Docket
Nos. 2978 and 2979 respectively, and the July 12, 2020 Stipulated Order to Modify
Court’s Order for Transfer, Docket No. 2987 (“Modified Transfer Order”) with respect to
two witnesses who were retaliated against at RJD; and the continuing abuse of people with

disabilities at RJD. To reflect these changed circumstances, Plaintiffs’ counsel have
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revised their Proposed Order Granting the RJD Motion, using redline to show the
differences in relief requested on February 28, 2020 versus now. Attached hereto as
Exhibit A is a true and correct copy of the redlined version of the Revised Proposed
Order. A clean copy of the Revised Proposed Order is being filed herewith.

6. Since the filing of the Motions, Plaintiffs’ counsel has gathered fourteen new
declarations from people with disabilities at RID. These declarations demonstrate that
custody staff at RJD continue to abuse and retaliate against people with disabilities. The
incidents catalogued in the attached declarations occurred after the filing of the Statewide
Motion on June 3, 2020.

7. CDCR prisons have been closed to attorney visits since March 24, 2020, see
Freedman Statewide Decl., 4 4 & Exs. 1-2, preventing in-person interviews with our
clients. Due to the pervasive retaliation faced by declarants at RJD, including reports that
custody officers tampered with legal mail, Plaintiffs’ counsel was not willing to endanger
the declarants’ welfare by sending declarations into the prisons for the declarants to sign
and then return by mail. Given what Plaintiffs’ counsel has learned in the course of this
investigation, trusting custody officers not to read legal mail from our office was too risky.
Instead, Plaintiffs’ counsel read the contents of each person’s declaration, verbatim, to the
declarant by telephone during a confidential telephone call. Each declarant then orally
confirmed under penalty of perjury that the contents of the declaration were true and
correct Each declarant also orally granted Plaintiffs’ counsel permission to affix his or her
signature to the declaration and to file the declaration in this matter.

8. Plaintiffs’ counsel has previously provided copies of the declarations from
people with disabilities to Defendants, as well as the Coleman Special Master and
representatives of California Correctional Health Care Services (“CCHCS” or the
“Receiver”), through a secure file sharing website on June 26, June 30, July 10, July 22,
July 24, July 25, and July 27, 2020. Plaintiffs’ counsel has also provided a summary of the
incidents described in the declarations that are related to mental health and medical care at

CDCR’s prisons. Attached hereto as Exhibit B is a true and correct copy of a July 27,
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2020 letter I sent to the Coleman Special Master, the Receiver, and Diana Toche informing
them of aspects of the Revised Proposed Order that would involve their operations and
summarizing some of the class member declarations. In addition, my colleagues in the
Coleman case have filed Notices regarding Plaintiffs” Motions in that Court, see Coleman
v. Newsom, Case No. 90-cv-520, Docket Nos. 6492 (Mar. 2, 2020) & 6701 (June 4, 2020),
and we placed the issue on the Coordination Agenda for the February 26, 2020, June 4,
2020, and July 22, 2020 coordination meetings.

9. For the convenience of the Court, I have attached to this declaration all
declarations from incarcerated people about abuse at RJD that Plaintiffs’ counsel has
obtained since the filing of the Statewide Motion on June 3, 2020. As described below,
some of these declarations have already been filed with the Court in support of the TRO
Motion and PI Response. Attached hereto as Exhibit C, Exhibit D, and Exhibit E are
true and correct copies of the first, second and third supplemental declarations of
Armstrong and Coleman class member ||} N I (W DPO. EOP, 69 years old),
signed respectively on June 25, 2020, July 3, 2020, and July 13, 2020. Mr. |l first,
second, and third supplemental declarations have previously been submitted to this Court
in support of the TRO Motion, filed July 1, 2020, Docket No. 2970, and PI Response, filed
July 15, 2020, Docket No. 2999. See Freedman TRO Decl., Ex. 3; Freedman PI Decl.,
Exs. 1, 2. Mr. ] initial declaration was submitted in support of Plaintiffs’” Statewide
Motion. See Freedman Statewide Decl., Ex. 4.

10.  Attached hereto as Exhibit F, Exhibit G, and Exhibit H are true and correct
copies of the initial declaration, and the first and second supplemental declarations, of
I B B COP, 56 years old), respectively signed on June 30, 2020, July 13,
2020, and July 22, 2020. Mr. i initial declaration and first supplemental declaration
have previously been submitted to this Court in support of the TRO Motion and PI
Response. See Freedman TRO Decl., Ex. 9; Freedman PI Decl., Ex. 4.

11.  Attached hereto as Exhibit I and Exhibit J are true and correct copies of the

third and fourth supplemental declarations of || |  SE] HE W DNH. EOP, 47
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years old), respectively signed on June 26, 2020 and July 11, 2020. Ms. |l third and
fourth supplemental declarations have previously been submitted to this Court in support
of the TRO Motion and PI Response. See Freedman TRO Decl., Ex. 5; Freedman P1
Decl., Ex. 3. Ms. ] initial declaration was submitted in support of the RJD Motion.
See Freedman RJD Decl., Ex. 9. Ms. |l {irst supplemental and second supplemental
declarations were submitted in support of the Statewide Motion. See Freedman Statewide
Decl., Exs. 5, 9.

12.  Attached hereto as Exhibit K is a true and correct copy of the second
supplemental declaration of Coleman class membeijj N EERNENEGGEGEEENEEE
CCCMS, 52 years old) signed on July 10, 2020. Mr. |l sccond supplemental
declaration was previously filed with the court in support of Plaintiffs’ PI Response. See
Freedman PI Decl., Ex. 11. Attached hereto as Exhibit L is a true and correct copy of a
letter from Penny Godbold dated July 10, 2020 requesting that Defendants take appropriate
measures to protect Mr. ] from retaliation. Defendants have not yet responded to
this letter. Mr. JJil] previously submitted declarations in support of the RJD Motion
and Statewide Motions. See Freedman RJD Decl., Ex. 19; Freedman Statewide Decl.,

Ex. 12.

13.  Attached hereto as Exhibit M is a true and correct copy of the second
supplemental declaration of Armstrong and Coleman class member || NN
(I3, DPO, EOP, 69 years old), signed on July 24, 2020. Mr. Jjjjjil] previously
submitted declarations in support of the Motions. See Freedman RJD Decl., Ex. 24;
Freedman Statewide Decl., Ex. 14.

14.  Attached hereto as Exhibit N is a true and correct copy of the declaration of
Armstrong and Coleman class member ||} BBEENEEEE. DPH. EOP, 47 years
old) signed on July 23, 2020.

15.  Attached hereto as Exhibit O is a true and correct copy of the declaration of
Coleman and Armstrong class member ||} . SOF. DPM, 53 years old),

signed on July 27, 2020.
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16.  Attached here to as Exhibit P is a true and correct copy of the declaration of
Coleman class member | . CCCMS, 36 years old), signed on
July 27, 2020.

17.  Since this Court’s Temporary Restraining Order of July 2, 2020, Docket No.
2972, and the Stipulated Order to Modify Transfer of July 13, 2020, Docket No. 2991,
custody staff continue to retaliate against class member declarants for speaking with
Plaintiffs’ counsel about disability-related staff misconduct and submitting declarations in
support of Plaintiffs’ Motions.

18.  Asrecounted in the Supplemental Declaration of Penny Godbold in support
of Preliminary Injunction, filed July 22, 2020, Docket No. 3019-4, Plaintiffs’ counsel
spoke with Mr. Jjjij on July 17, 2020. In that call, Mr. |jjjij represented that, on July 15,
2020, the day before his transfer pursuant to the Court’s Transfer Order, an envelope was
slid under his cell door containing a note that read: “You don’t fuck with C/O’s. We will
be your worst nightmare. Rat, rat, rat. Wherever you go you can’t hide motherfucker. I will
find your old ass and cut your heart out. Rat.” Suppl. Decl. of Penny Godbold in Supp. of
PI Resp. (“Godbold PI Decl.”), § 2. The note was signed Jjjjij.” which Mr. Il
understood to mean ‘| llll.” 2 notorious gang operated by custody staff. /d.

Mr. ] further stated that he hid the note in his shoe during his transfer to ||| N
I (o prescrve the evidence. 1d.

19.  Attached hereto as Exhibit Q is a true and correct copy of a July 17, 2020
email from Ms. Davis attaching a scanned copy of a part of the note. Attached hereto as
Exhibit R is a true and correct copy of a video-recorded interview of Mr. |Jjjjjij produced
by Defendants through a secure file-sharing website on July 23, 2020, conducted by |Jiill]
Associate Warden (“AW”)Jili§ on July 17, 2020 in which Mr. Jjjjjij provides the note
to AW - Attached hereto as Exhibit S is a true and correct copy of a CDCR 128-B
chrono signed by AW Jjjij on July 17, 2020 summarizing the interview conducted with

Mr. ] and memorializing, verbatim, the contents of the note.
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20. Mr. - who had provided a declaration in support of Plaintiffs’ TRO
Motion and PI Response, has been subjected to significant retaliation for his participation
as a witness. In Mr. -s most recent declaration, he describes being labelled a “snitch”
by multiple custody staff members in the days following the transfer of Mr. - and
Ms. - Ex. H, 99 8-9. After officers intercepted and listened in on his non-
confidential call with Plaintiffs’ counsel on July 17, 2020, they called Mr. - a “witness
for the Feds,” and threatened him, “Yeah, we are going to get rid of his ass, one way or the
other, unless he recants to them fucking lawyers.” Id., 9. On July 20, 2020, multiple
incarcerated people believed to be working at the behest of custody staff approached
Mr. - and threatened him about filing declarations in this matter after officers had
announced over the loudspeaker that Mr. - was being called to speak with the
Armstrong attorneys. Id., 5, 12.

21.  OnJuly 22, 2020, Penny Godbold sent an email, a true and correct copy of
which is attached hereto as Exhibit T, to Patricia Ferguson, attorney with the CDCR
Office of Legal Affairs, requesting Mr. - immediate transfer out of RJD. After further
discussion between counsel and the Court’s Expert, Defendants agreed on July 24, 2020 to
transfer Mr. - upon receipt of a negative COVID-19 test. Attached hereto as Exhibit U
is a true and correct copy of a July 24, 2020 email from Patricia Ferguson regarding the
transfer.

Retaliatory Rules Violation Reports Harm the Armstrong Class

22.  Attached hereto as Exhibit V is a true and correct copy of a July 9, 2020
letter from Secretary Diaz establishing Positive Programming Credits (“PPC”) in light of
the hardships faced by incarcerated people due to COVID-19. The letter and its enclosure
describe that the PPC will provide twelve weeks of credit to everyone in CDCR custody,
except those found guilty of a serious rules violation between March 1, 2020, and July 5,
2020.

23.  Of the sixty-six declarants who filed declarations in support of the Motions,

the TRO, the PI, and this Reply, seventeen had improper RVRs imposed, including
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Mr. - See Freedman RJD Decl., Ex. 7, § 24; Ex. 10, 9 16, Ex. 20, 4 24; Ex. 21, 9 10;
Ex. 26, 99 6-11, Ex. 33,9 12; Ex. 45, 99 15-17, Ex. 47,9 15, Ex. 50, 94 20, 23, Ex. 53,

9 24, Ex. 56, 9 16; Freedman Statewide Decl., Ex. 12,9 16; Ex. 18,9 7; Ex. 17,99, Ex. 19,
910, Ex. 23, 9 13; Freedman TRO Decl., Ex. 3, 9 11. The issuance of false RVRs to class
members—which denies class members access to PPC, as well as substantially undermines
the likelihood of their being granted parole at a hearing conducted by the Board of Parole
Hearing—is one of the many ways in which custody staff have, and are continuing, to
retaliate against people with disabilities at RID. In the PI Response, we asked the Court to
rescind two RVRs issued to Mr. - after he was thrown from his wheelchair. At the
July 16 Preliminary Injunction hearing, the Court stated an intention to wait until after
CDCR addressed the RVRs. Docket. No. 3021, 49:9-18. Attached hereto as Exhibit W is
a true and correct copy of a July 17, 2020 letter from Penny Godbold to Joanna Hood
requesting that the RVRs against Mr. - be dropped.

24.  OnJuly 24, 2020, Defendants’ counsel, Court Expert Edward Swanson, my
colleague Michael Freedman, and I had a telephonic meet-and-confer about various issues
related to Plaintiffs’ Motions. I again asked Defendants to drop the two RVRs against
Mr. - Patricia Ferguson of the Office of Legal Affairs stated that the hearing on the
RVRs had been postponed and no firm date for a hearing had yet been set. Deputy
Attorney General Trace Maiorino stated that Defendants were deferring my request until
they were able to see a copy of the alleged cellular telephone video of the incident,
discussed in more detail in paragraphs 25-26, infra.

Defendants Have Not Yet Shared Material Evide elated to the June 17, 2020
Incident Involving Mr._

25.  OnJuly 17, 2020, Plaintiffs’ counsel received reports that Defendants had
obtained a cellular telephone from an incarcerated person housed on Building 1 on Facility
A at RJD that contained evidence material to the June 17, 2020 incident involving
Mr. - On that day, I sent a letter to Defendants, a true and correct copy of which is

attached hereto as Exhibit X, requesting the placement of an immediate litigation hold on
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the cellular telephone in question. My colleague Mr. Freedman also sent an email to
Defendants on July 17, 2020, a true and correct copy of which is attached hereto as
Exhibit Y, reiterating Plaintiffs’ request and notifying Defendants that Plaintiffs’ planned
to serve a Request for Inspection and a Request for Production of Documents later that
day, which we did.

26.  On July 20, 2020, Defendants served their Response to Plaintiffs’ Request
for Inspection and Request for Production of Documents, a true and correct copy of which
is attached hereto as Exhibit Z. After further discussion between the parties, Defendants
represented in a July 21, 2020 email, a true and correct copy of which is attached hereto as
Exhibit AA, that | Vs processing the cellular
telephone and retrieving the contents therein. To date, Defendants have not provided an
estimate of when the retrieval process would be completed or confirmed that they will
produce any video contained on the cellular telephone.

Defendants’ Use-of-Force Data for 2020 Was Produced on July 28, 2020

27.  OnJune 18, 2020, Jack Rhein Gleiberman, a paralegal working under my
direction and supervision, sent an email to the CDCR’s Office of Research requesting
COMPSTAT data for CDCR’s Reception Center Mission (to which RJD belongs) and
High Security Mission (to which California State Prison — Los Angeles County (“LAC”),
California Correctional Institution (“CCI”), Kern Valley State Prison (“KVSP”), California
Substance Abuse Treatment Facility (“SATF”), and California State Prison — Corcoran
(“COR”) belong) from January 2017 through May 2020. In an email dated June 24, 2020,
CDCR produced COMPSTAT data claiming to be for the requested missions from January
2017 through April 2020 (the most recent available month). However, upon reviewing the
data, Plaintiffs’ counsel determined that the data omitted Use of Force (“UOF”) data for all
of the institutions included in the reports for the months of January, February, March, and
April 2020.

28.  On June 24, 2020, Mr. Gleiberman sent a follow-up email to CDCR’s Office

of Research notifying Defendants of this error and requesting an updated and accurate set
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of COMPSTAT data for the first four months of 2020. In response, Katie Riley, counsel
for CDCR, sent an email on July 7, 2020 noting that CDCR was unable to provide that
data because it was now being processed by CDCR through a new system. Ms. Riley
further represented that “[t]he Office of Research should have information on how this
data will be reported within the next few months.” A true and correct copy of this email
correspondence, along with the data ultimately produced by Defendants at 6:10 p.m. on
July 28, 2020 separated by a slip sheet, is attached hereto as Exhibit BB.

29.  OnJuly 8, 2020, I spoke by telephone with Ms. Riley and again requested
the immediate production of this data. In our telephone call, Ms. Riley represented that
CDCR could not presently provide the requested COMPSTAT data regarding 2020 UOF
incidents. Later that day, I sent an email to Ms. Riley memorializing our telephone call,
and once again requesting the production of the requested COMPSTAT data on an
expedited timeframe for use in the ongoing litigation. On July 28, 2020, at 6:10 p.m., a
day before this Reply was due, Ms. Riley produced the requested data, 67 pages in all, for
the first six months of 2020. Ex. BB.

Defendants Have Repeatedly Failed to Produce Peace Officer Personnel Records
Pursuant to California’s Public Records Act

30.  Over the course of Plaintiffs’ investigation into disability-related staff
misconduct at RJD, we have sent CDCR four requests for copies of peace officer
personnel records pursuant to the California Public Records Act (“CPRA”). See California
Government Code §§ 6250, et seq. Most recently, I sent a CPRA request letter to
Defendants on July 10, 2020, a true and correct copy of which is attached hereto as
Exhibit CC. In that letter, I described the three previous CPRA requests sent by
Plaintiffs’ counsel. Ex. CC, at 3-5. In response to those three CPRA requests, Defendants
produced personnel files for only 4 officers compared with 124 requested. Some of the
personnel file produced had not even been requested. /d. Plaintiffs’ counsel later
determined that for some officers for whom Defendants had claimed that no responsive

records could be identified, Defendants had, in fact, produced documents in this litigation
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that indicated that those officers’ personnel records were responsive to Plaintiffs’ prior
requests and were required to be produced pursuant to CPRA. Id. In my July 10 letter, I
requested that CDCR explain its failure to produce these documents in response to our
initial requests, as well as a description of the system used by CDCR to search for
responsive documents in light of CDCR’s repeated failure to produce responsive
documents. Id. at 6. As of the date of this letter, CDCR has not responded substantively in
writing to our letter, nor provided as public documents any of the personnel files of
officers that are producible under the categories specified by the CPRA.

It Took Many Months for Defendants to Provide the Number of Employees CDCR
Has Terminated at RJD for Misconduct that Victimized an Incarcerated Person
31.  On February 6, 2020, Plaintiffs served Defendants with a set of special
interrogatories requesting, inter alia, the number of instances since January 1, 2017 where

the hiring authority at RJD sustained an allegation of misconduct in which the victim of
the misconduct was an incarcerated person and terminated the employee as a penalty. See
Grunfeld RJD Decl., Ex. Q. The purpose of the special interrogatories was to determine
how many times CDCR has fired an employee since January 1, 2017 for harming an
incarcerated person at RJD. As described in further detail in my previous declaration, over
the next five months, Defendants served on Plaintiffs a response and multiple revisions and
amendments to the response. CDCR’s ever-changing answers suggest that it cannot
competently track its misconduct and disciplinary processes. Grunfeld Statewide Decl.,

919 16-20.

32.  OnJune 25, 2020, I sent a letter, a true and correct copy of which is attached
hereto as Exhibit DD, to Sean Lodholz, Deputy Attorney General, requesting that
Defendants amend their interrogatory responses to reflect their prior representation that
only nine, rather than twelve, officers had been terminated for sustained findings of
misconduct against incarcerated people at RID. See Grunfeld Statewide Decl., Ex. G. In
my June 25 letter, I also objected to Defendants’ characterization of Lieutenant ||

I s dismissal as a termination because Mr il was permitted to retire prior to
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the imposition of discipline. Ex. DD, at 2. Citing the case of Officer || S EINIIINGE
who had initially been terminated by Warden Covello for using unnecessary force against
a person with a disability, but who later returned to work after CDCR negotiated a
settlement with Officer [Jjjjjj during State Personnel Board proceedings—I requested
information regarding the finality of the eight possible terminations, i.e., whether the
termination was currently being challenged in any forum. /d. at 3.

33.  OnJuly 8, 2020, I sent another letter to Defendants, a true and correct copy
of which is attached hereto as Exhibit EE, renewing Plaintiffs’ request that Defendants’
amend their interrogatory responses and provide Plaintiffs’ counsel with information
regarding the finality of the eight possible terminations.

34, OnJuly 17, 2020, Defendants served their Second Amended Response to
Plaintiffs’ Special Interrogatories (“Second Amended Response”), a true and correct copy
of which is attached hereto as Exhibit FF. In their Second Amended Response,
Defendants represent that the RJD hiring authority imposed a level 9 penalty (termination)
against 10 officers from 2017-2019. Ex. FF, at 20-21.

35. Defendants’ Second Amended Response states that in 2017, one level 9
penalty was imposed. However, Defendants state that the level 9 penalty was imposed
against Lt. il (S-RJD-358-17-A). As to him, Defendants admit: “...the hiring
authority sustained the allegation of misconduct and issued a dismissal, but the employee
resigned before their termination was final.” /d. at 20.

36.  Of the three level 9 penalties applied in 2018, one staff member, Officer
I (discussed above), “was reinstated subject to a five month suspension as the result of
a settlement agreement while the case was on appeal to the State Personnel Board.” Id. at
21. Attached hereto as Exhibit GG is a true and correct copy of a video produced to
Plaintiffs on June 10, 2020, that shows, starting at approximately 4:10 into the video,

Officer ] inflicting force on an incarcerated person.
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37.  Defendants further represented that the other two 2018 terminations,
associated with cases S-RJD-144-18 (Sergeant |||} |} I 2nd S-RJD-198-18-A
(Officer I ) 2r¢ final. /d.

38.  With respect to the six 2019 terminations, associated with cases S-RJD-026-
19-A (Officer | Officer I 2nd Officer ) and S-RID-
086-19-A (Officer | . Otficcr . 21d Officer N

Il); Defendants’ Second Amended Response indicates that “these cases are pending
evidentiary hearings before the State Personnel Board,” meaning that none of the six 2019
terminations were final as of July 17, 2020. Id. Between January 1, 2017 and the present,
only two officer terminations by CDCR for officer misconduct against an incarcerated
person at RJD are final.

39.  Defendants’ Second Amended Response represents that the eight possible
terminations that were applied against officers who had been found to have committed
misconduct against incarcerated people were associated with only four individual
incidents: S-RJD-144-18-A, S-RJD-198-18-A, S-RID-026-19-A, S-RID-086-19-A. Id. at
20, 21. In all four of these cases, the victim of these officers’ abuse was a person with a
disability. See Grunfeld Statewide Decl., Ex. G, at 2-3.

40.  In all four cases, either there was video evidence of the officers engaging in
misconduct or a staff member reported the officers’ misconduct. See Freedman Statewide
Decl., 99 91-94. Defendants have not terminated a single officer at RJD based on the

testimony of incarcerated people, standing alone. Id.

41.  For example, Officerjjj I and Officer | Vcrec terminated
in 2019 because they pulled Armstrong class member || ) ovt of his
wheelchair and slammed him to the ground as Officer |l hc!d his wheelchair and

observed them use force. Attached hereto as Exhibit HH is a true and correct copy of
surveillance video recorded in administrative segregation in Building 7 on Facility B at
RJD on December 9, 2018, showing this incident at around 1:39. After an OIA

investigation, the Hiring Authority found that Officers ||| B EEEEE had used
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unnecessary force, and also sustained a finding that all three of the officers had been
intentionally dishonest in their incident reports and their interviews with OIA investigators.
Freedman Statewide Decl., Exs. 77-78.

42.  On the other hand, even video evidence is not always enough. Attached
hereto as Exhibit II and Exhibit JJ are true and correct copies of video surveillance
recorded from two different vantage points in the B-Pod Section of Building 25 on
Facility E at RJD on March 28, 2017. At around 3:09 in Exhibit II and at around 3:15 in
Exhibit JJ, the video depicts Officerjjj ]l forcefully pull the wheelchair of
Armstrong class memberjjj ] I ). 12unching Mr. | onto the
ground. As discussed at length by Mr. Schwartz, a nearby officer, Officer |l
B cccived no discipline for failing to report the use of force by Officer |l
Officer il himself received little more than a slap on the wrist, even though he had
unnecessarily used force and was dishonest in his interviews with investigators. See
Schwartz Report, 99 108-126.

43. Despite being caught on video harming incarcerated people, Officer |Jjili}
and Officer |Jjjij were not terminated and continue to receive a CDCR paycheck
through 2019. See https://transparentcalifornia.com/salaries/2019/state-of-californi i}

- 1ast accessed July 26, 2020; https://transparentcalifornia.com/salaries/2019/state-
of-california/{ N !2st accessed July 26, 2020.

44.  Defendants have issued almost no discipline related to any of the incidents

described in the 87 declarations submitted in support of Plaintiffs’ Motion. As part of
discovery in this dispute, Defendants have represented that they have produced to
Plaintiffs all documents related to staff misconduct incidents in which the victim was an
Armstrong class member, the RJD hiring authority found that misconduct had occurred,
and the hiring authority then issued discipline. Defendants produced ten such files: S-
RJID-126-17-A, S-RJD-018-17-A, S-RID-358-17-A, S-RJD-397-17-A, S-RJD-026-19-A,
S-RJD-144-18-A, S-RID-363-18-D, S-RJID-105-19-A, S-RJD-124-19-D, S-RID-086-9-A.

Plaintiffs have closely reviewed every file. Only one of the files (S-RJD-086-19-A)
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involved discipline related to an incident raised in the 87 declarations from incarcerated
people with disabilities. See Freedman RJD Decl., Ex. 29, 4 29; see also Ex. 62, Ex. 62a,
Ex. 62b.
Officers Have Not Been Criminally Prosecuted for Staff Misconduct Against People
With Disabilities

45.  Defendants’ Response to the RJID Motion (“Defs.” Resp.”), Docket No.
3006, relies on a declaration from Amy Miller, in which she writes: “It is noteworthy that
in 2017, there were no criminal prosecution referrals. In contrast, in 2018, there was one
referral for criminal prosecution. And in 2019, there were three referrals for criminal
prosecution.” See Declaration of Amy Miller, Docket No. 3006-1., 4 34. This statement is
ambiguous, so on July 22, 2020, my colleague Mr. Freedman sent an email to Defendants’
counsel, a true and correct copy of which is attached here to as Exhibit KK, asking the
following:

“Can you clarify for us whether Ms. Miller is stating (a) that in 2018 there

was one criminal investigation opened by OIA from RJD or (2) that in 2018,

OIA, after completing a criminal investigation at RJD, referred one case to a

prosecuting agency? Similarly, can you clarify whether Ms. Miller is stating

(a) that in 2019 there were three criminal investigation opened by OIA from

RJD or (2) that in 2019, OIA, after completing three criminal investigations

at RJD, referred three cases to a prosecuting agency?”

46.  On July 24, 2020, Deputy Attorney General Trace Maiorino responded,
stating that Defendants “... think that Director Miller’s testimony is clear within the
context of her declaration. But for further clarification, we invite you to review the
transcript from your deposition of Chief Ramos.” Id.

47.  In the deposition of Tricia Ramos, Ms. Ramos represented that, from 2017 to
late January 2020, the OIA had referred only one case at RJD to the District Attorney for
possible prosecution. Grunfeld RJD Decl., Ex. R, at 138. Ms. Ramos further represented
that the one case that had been referred to a prosecutor had not involved misconduct

against incarcerated people, but instead involved “illegal communications.” Id. at 138-

140. That case was not prosecuted by the District Attorney. Id. at 140.
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48.  Attached hereto as Exhibit LL is a true and correct copy of a July 8, 2020
email from Sean Lodholz indicating that the OIA has opened a criminal investigation as a
result of a referral from RJD. We have received no evidence from Defendants of a referral
to a prosecuting authority, let alone an actual prosecution, of a correctional officer for
misconduct against an incarcerated person at RJD in the time period beginning January 1,
2017.

Defendants Withheld Responsive Documents Until Days Before Plaintiffs’
Reply Deadline

49.  In Secretary Diaz’s declaration in support of Defendants’ Response to
Plaintiffs’ RJD Motion, he states “CDCR has a contract in place with a third-party vendor
to install [surveillance video systems] at its institutions through June 2023 for video
surveillance equipment and installation services.” Docket No. 3006-4, at 9 42; see also
Decl. of Jeff Macomber, Docket No. 3006-5, q 12. On July 12, 2020, we requested that
Defendants produce the contract between CDCR and the third-party vendor, which is
responsive to our November 21, 2019 document requests. Attached hereto as
Exhibit MM is a true and correct copy of a letter dated July 20, 2020 from Michael
Freedman to Sean Lodholz requesting the contract. During our July 24 meet and confer
discussion, Defendants stated they were “pulling” the requested contract mentioned in
Secretary Diaz’s declaration.

50.  Inthe July 20 letter, we further requested that Defendants produce all
contracts (current and terminated) between CDCR and vendors regarding audio-video
surveillance systems (“AVSS”) at any of its institutions, physical infrastructure-related to
AVSS, software related to AVSS, training or consulting services related to AVSS, or data
storage related to AVSS. We also requested that Defendants produce all bids from
vendors seeking to contract with CDCR to provide AVSS at any of its institutions,
physical infrastructure-related to AVSS, software related to AVSS, training or consulting

services related to AVSS, or data storage related to AVSS.
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51. At 6:02 p.m. on July 24, 2020, Mr. Lodholz sent us instructions to download
the AVSS contracts and related documents. I am informed and believe that this download
consisted of 49 documents. Attached hereto as Exhibit NN is a true and correct copy of an
agreement between Stanley Convergence Security Solutions Inc. and CDCR, which I
believe to be the contract referenced in Secretary Diaz’s declaration. The contract runs
from February 29, 2016 through June 30, 2023 and describes its purpose as to “design and
install an enterprise state wide correctional video surveillance (‘SCVS’) solution for ...”
CDCR. Id. at 1. The contract further states that High Desert State Prison “will be used as
the model for all prisons statewide.” Id. (footnote omitted).

52.  Defendants’ Response relies heavily on follow-up to the Strike Team
interviews that took place in December 2018 as evidence that the situation on Facility C
has improved. Attached hereto as Exhibit OO is a true and correct copy of an Excel
spreadsheet called the RJID Master Allegation Tracking Log (“Tracking Log”), which was
produced by Defendants on June 9, 2020, and which purports to describe what happened to
the allegations of misconduct gathered by the Strike Team. The Tracking Log includes a
column called “Outcome” that references numerous confidential memoranda. At the
July 24 meet-and-confer, we asked Defendants if they had provided those memoranda to
their expert, Kenneth McGinnis, in connection with his expert report. Defendants’ counsel
stated they had not provided those memoranda because they did not have them in their
possession. | objected that we had not received the memoranda even though they are
responsive to our November 2019 document request. As we had only a few days left to
file our reply brief, Defendants’ counsel promised to look into the matter and get back to
me. On July 24, 2020 at 4:21 p.m., Mr. Lodholz sent instructions for downloading some of
the memoranda referenced in the RJD Master Allegation Tracking Log. Attached hereto
as Exhibit PP is a true and correct copy of Mr. Lodholz’s email to Plaintiffs’ counsel in
which he describes the production. Mr. Lodholz stated that the “documents are being
produced informally because there is not sufficient time to produce them formally in

Monday’s production .... These documents are confidential under the Court’s protective
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orders.” This document production consisted of 36 memoranda totaling 178 pages.
Plaintiffs’ counsel immediately provided these memoranda to our expert Eldon Vail.

53.  The RJD Allegation Tracking Log contains at least sixty-one allegations of
misconduct arising out of the Strike Team interviews. Ex. OO. There are sixty-one lines
of data, with each line of data corresponding to a unique tracking log number, indicating
that sixty-one cases were opened in response to the Strike Team. Id. Of those sixty-one
cases, the Tracking Log indicates that nine allegations were referred by the Hiring
Authority to the Office of Internal Affairs (“OIA”): C-19-012, C-19-015, C-19-016, C-19-
017, C-19-019, C-19-020, C-19-035, C-19-054, and C-19-059. Id. According to the
Tracking Log, OIA rejected eight out of the nine cases. 1d.

54.  After reviewing Defendants’ production of these memoranda on July 24,
2020, Plaintiffs’ counsel determined that Defendants had not produced all of the
memoranda: only thirty-six confidential memoranda out of sixty-one inquiries were
produced. On July 25, 2020, I sent an email to Mr. Lodholz requesting the remainder of
the memoranda. A true and copy of my request and Mr. Lodholz’ s response is attached
hereto as Exhibit QQ. On July 27, 2020 at 2:13 p.m. Mr. Lodholz produced the remainder
of the confidential memoranda.

55.  Attached hereto as Exhibit RR is a true and correct copy of all of the
confidential memoranda produced to us on June 24 and 27, 2020. The two batches are
separated by a slip sheet. Collectively, there are fifty-six unique memoranda (the
productions included some duplicates). The memoranda indicate the dates of any
investigative follow up conducted following the December 2018 and January 2019 Strike
Team interviews and show the final outcome for each case. In thirty-five of the thirty-six
cases produced on June 24, 2020 , there was no investigative follow up until January 16,
2020 or later, nearly a year after the conclusion of the December 2018 and January 2019
Strike Team interviews, and only after Plaintiffs’ counsel had made clear that they
intended to seek relief from this Court. See Freedman RJD Decl., Ex. 1. In four of the

thirty-six cases, no investigative follow-up was conducted until April 2020. Ex. RR. In
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thirty-two cases, the allegations were closed and the allegation was determined unfounded,
after more than a year had elapsed since the Strike Team interview. Id. In three cases (C-
19-004, C-19-007, C-19-026), the Warden chose to submit a 989-referral to the OIA for
investigation or direct adverse action. /d. Notably, two of those cases had already been
referred to and rejected without further investigation by OIA. Id. Eight of the memoranda
relied exclusively on past documentation in rendering their findings because, for example,
complainants and witnesses had died or paroled or could not otherwise be reached. Id.

For those eight cases, the investigators and the Hiring Authority chose to close the cases
without gathering additional evidence. /d.

56.  In the second production on July 27, 2020, Defendants produced twenty
additional memoranda. In eleven of these twenty memoranda, investigators did not
conduct follow-up interviews with the complainants and instead relied exclusively on past
documentation for recommending a disposition. For the nine cases in which follow-up
interviews were conducted, the earliest interview was conducted on May 30, 2019, nearly
six months after the Strike Team report was issued. Two of these twenty cases (C-19-035
and C-19-006) were recommended for a referral to OIA; it is not clear whether these cases
were in fact referred to OIA because the Warden did not sign the memoranda approving
the recommended referral. One of those two possible OIA referrals (C-19-035) had
initially been referred to and rejected by the Office of Internal Affairs in the wake of the
Strike Team. The reviewer, Lieutenan(jjjjjilij. determined that the initial OIA-referral
was missing critical documentation, including the video-taped interview of the victims,
which he believed indicated that the victims suffered injuries “not consistent with the
amount of force reported” in the incident packet, and he therefore recommended that the
Warden again re-refer the case to OIA with the additional evidence.

57.  Pursuant to California Government Code § 3304(d)(1), there is a one-year
statute of limitations from the date of discovery of potential misconduct for CDCR to
complete an administrative investigation. Of the memoranda produced by Defendants that

are signed by the Warden— which represent only a fraction of the total memoranda
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produced because many of the memoranda are unsigned—the earliest date on which the
Warden reviewed, closed, and signed the inquiries was January 23, 2020. Since CDCR
discovered all of these allegations during the Strike Team interviews in December 2018
and January 2019, it is likely that the statute of limitations for administrative action on the
incidents had already been exceeded by the time the Warden resolved the inquiries.

58.  Attached hereto as Exhibit SS is a true and correct copy of a June 8, 2018
email from the Chief of CDCR’s Office of Appeals to RID Warden Covello produced by
Defendants, in which he notes the “systemic problem wherein the staff preparing appeal
responses . . . are not interviewing all of the appropriate witnesses, . . . not asking all the
appropriate questions of witnesses, . . . and are making determinations based on
insufficient evidence.”

Defendants Have Continued to Fail to Respond to Plaintiffs’ Advocacy Letters

59.  In my declaration submitted in support of the RJD declaration, I stated: “As
of the date of the filing of this declaration, Defendants still have not substantively
responded to eight of Plaintiffs’ counsel’s letters.” Grunfeld RJD Decl., § 32. Plaintiffs’
advocacy letters and Defendants’ responses are included in the Freedman RJD Declaration,
99 70, 167, 182, 243, 256, 257, 262 & Exs. 21b, ¢, 41b-d, 45b, 57b-d, 59, 60, 63. Since the
filing of the RJD Motion, Defendants have not provided substantive responses to the eight
pending letters.

Defendants Have Failed to Log and Investigate Allegations Pursuant to this Court’s
Accountability Order

60.  Since the filing of the RJD motion, Defendants produced to Plaintiffs’
counsel DAI Non-Compliance Logs (““Accountability Logs”) for the months of January
and February 2020 on April 3, 2020 and March 30, 2020, respectively. Freedman
Statewide Decl., Ex. 75.

61.  As of the filing of this Reply, Defendants have not produced any
Accountability Logs for the months of March through July 2020. For the entire period for

which Defendants have produced Accountability Logs, September 2016 through February
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2020, the Accountability Logs reflect that only a single allegation of staff misconduct has

been confirmed. /d.; Freedman RJD Decl., § 283; see also Freedman Statewide Decl.,

Ex. 75; Grunfeld RJD Decl., § 33.

Defendants Have Failed to Produce Documents Pursuant to this Court’s

Accountability Order

62.  OnJune 17, 2020, I sent a letter, a true and correct copy of which is attached

hereto as Exhibit TT, to Tamiya Davis, CDCR Office of Legal Affairs, disputing the

decision not to confirm allegations of staff misconduct included on Defendants’

Accountability Logs for institutions covered by the Statewide Motion and requesting the

underlying investigative files as allowed by the Accountability Order. In my July 8, 2020

letter to Defendants, Ex. EE, I renewed our request for the production of responsive

documents pursuant to the Accountability Order, both in response to my January 3, 2020

and June 17, 2020 letters. Ex. EE, at 2. As of the filing of this declaration, Defendants

have not responded to either of my letters and it is unclear what responsive documents

have been produced.

Defendants’ Data Is Incomplete and Supports the Need for a Remedial Order

63.  Mr. Gleiberman, working under my direction and supervision, reviewed the

use of force, staff complaint, and appeals and grievances data cited in Defendants’
Response. See Decl. of L. Olgin (“Olgin Decl.”), Docket No. 3006-3, Ex. A; Decl. of Ken
McGinnis (“McGinnis Decl.””), Docket No. 3006-2, Ex. B, at 13-15, 23-24.

64. Using Defendants’ data, Mr. Gleiberman created a table of all use of force

incidents from 2017 through 2019 by RJD facility. McGinnis Decl., Ex. B, at 13-15, 23.

24. In the table below, “A” through “E” are the names of yards at RID. HCA refers to

“Health Care Access” and covers the Correctional Treatment Center. “M” Refers to the

Minimum Yard. Id. at 6-7.

Facility | A B C D E | HCA Total
2017 38 36 121 14 15 17 242
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Facility | A B C D E HCA| M Total

2018 53 35 | 156 | 20 | 20 16 4 304

2019 44 | 25 87 21 8 8 3 196

65.  Using this data, Mr. Gleiberman calculated the year-over-year change and
percentage change in use of force rates by facility. The data indicate that, while some
facilities have seen a reduction in use of force, the rate of use of force has increased on a
number of facilities, including Facility A—where much of the recent violence catalogued

in the declarations is concentrated, including the June 17, 2020 assault on Mr. |l

Facility A B C D E HCA M

2017-18 Change 15 -1 35 6 5 -1 3

2017-18 % Change | 39.4% | -2.8% | 28.9% | 42.9% | 33.3% | -5.9% | 300%

2018-19 Change -9 -10 -69 1 -12 -8 -1

2018-19 % Change | _17.0% | -28.6% | -44.2% | 5% -60% | -50% | -25%
2017-19 Change 6 11 234 7 7 -9 2

2017-19 % Change | 15.8% |-30.6% | -28.1% | 50% | -46.7% | -53% | 200%

66.  Mr. Gleiberman also reviewed the IATS print-out of all appeals and
grievances filed by the declarants from 2017 through 2019. See Olgin Decl., Ex. A, at 3-
77. Using a search function, he counted the number of appeals and grievances filed by
each of the declarants included on the IATS print-out. Mr. Gleiberman determined that the

following five declarants submitted the most appeals and grievances between 2017 and

2019: IS (102 appeals), I WA (71 appeals), IS (65

appeals) NG (63 appeals) and | (56 appeals). Collectively,
these four declarants filed 357 appeals, which represent 30.3% of the 1,180 appeals and

grievances filed by the declarants.
67.  Mr. Gleiberman also reviewed the print-out and determined that 345 of the

1,180 (29.2%) appeals and grievances filed by the declarants were healthcare grievances.
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p—

Analysis of Declarations Signed After the RJD Motion
68.  Mr. Gleiberman, working under my direction and supervision, reviewed all
thirty-three RJD declarations signed after the RJID Motion was filed on February 28, 2020
to determine the number of staff misconduct incidents the declarants described. For
purposes of counting the incidents of staff misconduct, Mr. Gleiberman considered a
continuing course of misconduct to count as one incident of misconduct. For example, if a
class member was assaulted by staff and then subjected to retaliation for filing a staff

complaint about the assault, Mr. Gleiberman counted those events as only one staff

O© 0 3 O »n b~ W

misconduct incident. This methodology is conservative. CDCR policy would treat the

—
S

above example as involving at least two separate instances of misconduct for which an

—
—

employee could face discipline. Using this conservative methodology, we determined that

—
\)

the class member declarations signed following the filing of the RJD Motion describe

—
(8}

more than twenty discrete incidents of staff misconduct. Taken together with the

[—
'

declarations filed in support of the RJD Motion, the class member declarations describe, in

—
()]

total, well over one-hundred-twenty discrete incidents of staff misconduct. See Freedman

RJD Decl., 9 248.

—_—
~N O

69.  Mr. Gleiberman reviewed each declaration submitted after the filing of the

—
o0

RJD declaration and created a tally of every incident described in the declarations as well

—
\O

as the names of officers involved in each incident. We determined that these declarations,

[\
S

taken together with the declarations described in the RJD declaration, describe by name

\}
—

one hundred and four unique officers involved in misconduct. See Freedman RJD Decl.,

[\
[\

€249,

70. Mr. Gleiberman also determined that the declarations also included

[N\
~ W

information about dozens of officers who perpetrated staff misconduct against class

members but for whom the declarants did not know the names of the officers. For that

NN
AN W

reason, the number of officers involved in misconduct against class members at RJD likely

\O]
3

exceeds one-hundred-four by a great deal.

\o]
o0
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71.  Mr. Gleiberman also made a list of the officers identified in the declarations
as being involved in misconduct, as well as the number of staff misconduct incidents in
which each named officer was involved. In compiling this information, he only included
officers who engaged in acts or omissions that resulted in harm to an incarcerated person.
He did not include officers who were bystanders to incidents of excessive and/or
unnecessary uses of force. He also made sure that each incident associated with an officer
was unique to avoid double-counting in cases where multiple declarations described the
same incident.

72.  For purposes of counting the incidents in which officers were involved,

Mr. Gleiberman considered the following names to refer to the same staff member: He
treated “Toolie,” “Toele,” and “Tooele” as Toele; “Asberry” and “Asbury” as Asbury;
“Torronez” and “Terronez” as Terronez; “Cruz” and “Cruz-Osorio” as Cruz; “Cassas,” and
“Casas” as Casas; “Colon,” and “Colone,” as Colon; and “Mesa,” and “Meza,” as Meza. |
directed Mr. Gleiberman to do so because we considered those differently-spelled names
to refer to the same people based on our experience monitoring RJD, our knowledge of the
officers involved in misconduct at RJD, and information about state employee salaries

available on https://transparentcalifornia.com/.

73.  Through this analysis, Mr. Gleiberman determined that forty-nine officers
were identified as having participated in more than one incident of staff misconduct
reported in the declarations. For purposes of this tally, Mr. Gleiberman again considered a
continuing course of misconduct to count as one incident of misconduct. For example, we
counted the multi-week campaign of retaliation carried out against Mr. Jjjjil] Ms. IR
and Mr. jjjj by Officers Doyle, Armstead, Sanchez, Mesa, Larios, and Colon as only one
incident of misconduct for each of the officers involved. Our analysis of the declarations
submitted in support of the Motions, the TRO, the PI, and this Reply shows that the

following officers were involved in the number of incidents indicated in brackets:

Cruz [9] Herrera [3] Perez [2]
Navarro [9] LaRocco [3] Sheppard [2]
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Salas [8] Romero [3] Taylor [2]
Sigala [8] Toele [3] Terronez [2]
Torres [6] Uhde [3] Zambrano [2]
Aviles [5] Aranda [2] Casas [2]
Duran [5] Asbury [2] Colon [2]
Hubert [5] Correa [2] Larios [2]
Lopez [5] Cuevas [2] Lizarraga [2]
Camacho [5] Godinez [2] Meza [2]
Garcia [5] Hernandez [2] Owens [2]
Gonzalez [4] Hurm [2] Santana [2]
Rucker [5] Jimenez [2] Barrientos [2]
Walker [4] Miller [2] Armstead [2]
Sanchez [4] Noriega [2] Gutierrez [2]
Downs [3] Orozco [2]

Falcon [3] Parker [2]

To our knowledge, only one of these officers has been disciplined for the incidents
described in the declarations; three of these officers have been disciplined in connection
with misconduct against people with disabilities that was not related to the incidents
documented in the declarations.

The Evidence Reveals Serious Culture Issues at RJD and Within CDCR

74.  In the Grunfeld Statewide Declaration, I described social media posts that
appear to have been made by officers from CDCR that were either racist or insensitive
toward people with hearing disabilities, developmental disabilities, and mental illness. See
Grunfeld Statewide Decl., 99 42-43 & Exs. W, X.

75.  There is also evidence of a culture problem specific to RID. Of the eighty-
seven declarations Plaintiffs have submitted regarding abuse at RJD, four allege blatantly
racist comments made during the incident of misconduct. See Ex. K; see also Freedman
RJD Decl., Ex. 11, § 35; Ex. 16, 9 19; Freedman Statewide Decl., Ex. 12, q 14. In Mr.
I sccond supplemental declaration, he describes a June 16, 2020 incident in which
Officer Salazar called him a “stupid ass nigger” and accused him of “snitching on [Officer

Salazar],” after Mr. |JJjilj complained of Officer Salazar’s failing to wear a face mask.
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Ex. K, 5. Officer Salazar went on to tell him that, “Black lives don’t matter.” Id., § 7.
On June 17, 2020, Mr. - observed Officer Salazar tell other incarcerated people he
was “always snitching on staff,” calling him a “602 queen,” and again, reiterating that
“Black lives don’t mean shit to me.” Id., 9 8. These same incarcerated people went on to
attempt to assault Mr. - in the administrative segregation unit—a restrictive form of
housing ostensibly meant to protect incarcerated people from violence—on July 3, 2020.
1d.,q9.

76.  Moreover, on June 29, 2020, Defendants produced a number of “weekly
report” memoranda, true and correct copies of which are attached hereto as Exhibit UU,
signed by Facility C field training sergeants and addressed to the Facility C Captain. One
of these memoranda noted that second watch staff on Facility “continue[] to show great
motivation with a positive drive to make Facility C great again.” Ex. UU, at
DOJ00116225 (emphasis added). This appears to be a reference to President Trump’s
election slogan, which is considered racially insensitive by some. See
https://www.voanews.com/usa/make-america-great-again-racist, last accessed July 26,

2020.

77.  In addition, there is also reason to believe that the misconduct at RJD has
disproportionately affected black incarcerated people. Working under my supervision,
Mr. Gleiberman reviewed the demographic data, available through CDCR’s Electronic
Health Record System (“EHRS”), for the sixty-six unique RJD declarants. Although the
sample of declarants may not be statistically representative of the people who have been
abused by staff, it does provide some information about who has been affected by the

rampant misconduct at RJD.

Race | Total | Percentage
White 21 31.8%
Latinx 11 16.7%
Black 31 47.0%
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Race | Total | Percentage

NA 1 1.4%
Other 2 2.9%

78.  According to the December 2018 CDCR “Offender Data Points” Report (the
most recent official demographic data produced by CDCR), CDCR incarceration rates by

race, as of December 31, 2018, are as follows:

Race | Percentage
White | 21.0%
Latinx | 44.1%

Black | 28.3%

Other | 6.6%

79.  If these data remain accurate through 2020, then black people are
significantly overrepresented among the RJD victims of staff misconduct. Black people
submitted RJD declarations at a rate more than 1.5 times their representation in the
population (their proportion of the declarations is 63% higher than their populations
proportions).

Recent Reports from the Office of the Inspector General Provide Further Evidence
of the Systemic Problems at RJD and in CDCR

80.  Attached hereto as Exhibit VV is a true and correct excerpted copy of the
July 2020 Office of Inspector General (“OIG”) Report titled, “Monitoring the Use-of-
Force Review Process of the California Department of Corrections and Rehabilitation.”
The Report calls into question the ability of CDCR to effectively monitor its use of force
processes:

In many instances, reviewers at all levels, from the incident commander to

the institution’s review committee, failed to identify use-of-force policy

deviations. Furthermore, reviewers concurred with the reviewers at the prior

level all the way through the multilevel review process, leaving the
deviations to be identified by the use-of-force coordinator, a non-custody
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staff member, or the institution’s review committee. These missed

deviations led the OIG to question whether the reviewers require more

training on their responsibilities in this area, or whether the department fails

to hold accountable reviewers who neglect their responsibilities.

Ex. VV, at 83.

81.  Attached hereto as Exhibit WW is a true and correct of the June 11, 2020
Sentinel Case Report (20-02) issued by the OIG titled, “The Department Settled a Case
Against an Officer Who Was Dishonest at a State Personnel Board Hearing Regarding
Another Officer’s Misconduct.” The Sentinel Case Report describes how a CDCR Deputy
Director decided to reduce the penalty of an officer—who the Warden had terminated after
finding the staff member to have been dishonest in an apparent “code of silence”—to a 30-
working-day suspension. Ex. WW, at 1-2.

82.  Attached hereto as Exhibit XX is a true and correct excerpted copy of the
June 2020 Complaint Intake and Field Inquiries Report issued by the OIG on June 2, 2020.
Among other things, the OIG determined that, “the department performed inadequate
inquiries into 21 of the 36 complaints (58 percent),” reviewed by the OIG. Ex. XX, at 37.
The OIG also found that four Wardens failed to initiate inquiries into serious allegations of
misconduct referred to them by the OIG. /Id. at 37-40. Of the cases that it did investigate,
in nearly half, CDCR failed to initiate timely and thorough investigations. Id., 40-52. The
report also chronicles a June 2018 incident in which an incarcerated person was issued a
dishonest RVR, which was contradicted by video surveillance evidence. Id. at 53-55.
While the person’s RVR was later reduced to a counselling chrono, CDCR executive staff
declined the OIG’s recommendation to refer the dishonest staff member to OIA because

299

the executive staff “did not believe the officer was ‘blatantly dishonest,””” when reporting
facts that proved to be inaccurate based on the video surveillance evidence. Id. at 55.

83.  On July 27, 2020 my colleague Penny Godbold took the deposition of
Defendants’ expert Kenneth McGinnis via Zoom. Attached hereto as Exhibit YY is a true

and correct copy of an expedited “rough” transcript of the deposition.
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84.  Attached hereto as Exhibit ZZ is a true and correct copy of Department of

Finance Form 580, entitled “Unanticipated Cost Funding Request”, available at

http://dof.ca.gov/budget/resources_for_ departments/budget forms/index.html and

previously filed with the Court at Docket 2922-1 as Exhibit BB to my February 28, 2020

declaration in support of this motion.

85.  Attached hereto as Exhibit AAA is a true and correct excerpted copy of the

CDCR Supplemental Report of the 2018-19 Budget Package Annual Performance

Measures, available on CDCR’s website. See https://www.cdcr.ca.gov/research/wp-

content/uploads/sites/174/2020/02/CDCR-_Fiscal Year 2018

2019 Annual Performance Measures Report.pdf, last accessed July 28, 2020. The report

indicates that the average cost per incarcerated person housed at RJD was $99,170 in fiscal
year 2018-2019. Ex. AAA, at 10. The Report also indicates that the Statewide
Correctional Video Surveillance System had an actual cost of $13,496,426 through June
30, 2019 with a total project cost of $385,896,040. Id. at 30.

I declare under penalty of perjury under the laws of the United States of America

that the foregoing is true and correct, and that this declaration is executed at San Francisco,

California this 28th day of July, 2020.

/s/ Gay Crosthwait Grunfeld
Gay Crosthwait Grunfeld
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INDEX OF EXHIBITS TO REPLY DECLARATION OF GAY CROSTHWAIT
GRUNFELD IN SUPPORT OF PLAINTIFFS’ MOTION TO STOP DEFENDANTS
FROM ASSAULTING, ABUSING AND RETALIATING AGAINST PEOPLE WITH
DISABILITIES AT R.J. DONOVAN CORRECTIONAL FACILITY

Redacted and Under Seal versions filed on July 29, 2020

Exhibit

Description

A

Redlined version of Revised Proposed Order Granting Motion to Stop
Defendants from Assaulting, Abusing, and Retaliating Against People with
Disability at R.J. Donovan Correctional Facility and Requiring Defendants to
Develop a Remedial Plan.

Letter from Gay Crosthwait Grunfeld to the Coleman Special Master, the
Receiver, and Diana Toche, regarding Plaintiffs’ Staff Misconduct Motions in
Armstrong, and the Duty of Mental Health and Medical Staff to Report
Violence against People with Disabilities, dated July 27, 2020

First Suiilemental Declaration by Armstrong and Coleman class member

I sicned June 25, 2020

Second Supplemental Declaration by Armstrong and Coleman class member

signed July 3, 2020

Third Supplemental Declaration by Armstrong and Coleman class member

signed July 13, 2020

Declaration by Coleman class member _- signed June 30,

2020

signed July 13, 2020

First Surplemental Declaration by Coleman class member_

Second Supplemental Declaration by Coleman class member_
signed July 22, 2020

Third Supplemental Declaration by Armstrong and Coleman class member

signed June 25, 2020
F

ourth Supplemental Declaration by Armstrong and Coleman class member
I - 1y 11,2020

S

, signed July 10, 2020

econd Suiilemental Declaration by Coleman class member-

Letter from Penny Godbold to Defendants regarding renewed safety concerns
for Coleman class memberﬂ, dated July 10, 2020

S

econd Supplemental Declaration by Armstrong and Coleman class member
I e .1, 24, 2020 o

Declaration by Armstrong and Coleman class member_
signed July 23, 2020 )

ol zl £

Declaration of Armstrong and Coleman class member_,

signed July 27, 2020

[3586393.1]



Case 4:94-cv-02307-CW Document 3024-1 Filed 07/29/20 Page 32 of 858

Declaration of Coleman class member_, signed July

27,2020

Email correspondence from Tamiya Davis to Plaintiffs’ Counsel attaching a
scanned copy of note sent to Coleman class member i
dated July 17, 2020

Video interview of Mr. - by -W- in which Mr. -

provided the note, dated July 17, 2020

Copy of CDCR 128-B chrono by AW - summarizing the interview
conducted with Mr. - a , signed July 17, 2020

Email correspondence from Penny Godbold to Defendants requesting

Mr. - immediate transfer out of RJD, dated July 22, 2020
Email correspondence from Patricia Ferguson to Plaintiffs” Counsel regarding
Mr. - transfer, dated July 24, 2020

Letter and Memorandum from Secretary Ralph Diaz establishing Positive
Programming Credits (“PPC”) for incarcerated persons due to COVID-19,
dated July 9, 2020

Letter from Penny Godbold to Defendants requesting the dismissal of Mr.
RVRs related to the June 17, 2020 incident, dated July 17, 2020

Letter from Gay Crosthwait Grunfeld to Defendants requesting a litigation
hold on cellular telephone related to the June 17, 2020 incident, dated July 17,
2020

Email correspondence from Michael Freedman to Defendants regarding
Plaintiffs’ request for the litigation hold and notifying Defendants that
Plaintiffs planned to serve a Request for Inspection and a Request for
Production of Documents, dated July 17, 2020

Defendants’ Response to Plaintiffs’ Request for Inspection and Request for
Production of Documents, dated July 20, 2020

AA

Email correspondence between Plaintiffs’ Counsel and Defendants regarding
processing and retrieval of contents of cellular telephone, dated
July 21, 2020

BB

Email correspondence between Plaintiffs’ Counsel and CDCR’s Office of
Research requesting COMPSTAT data for CDCR’s Reception Center
Mission and High Security Mission, dated June 18, 2020, and data produced
July 28, 2020, separated by slip sheet

CC

Letter from Gay Crosthwait Grunfeld to Defendants regarding California
Public Record Act requests for copies of peace officer personnel records,
dated July 10, 2020

DD

Letter from Gay Crosthwait Grunfeld to Defendants regarding Termination of
Correctional Officers in Connection with Misconduct Against People with
Disabilities, dated June 25, 2020
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EE

Letter from Gay Crosthwait Grunfeld to Defendants requesting that
Defendants amend their interrogatory responses and provide information
regarding the finality of eight possible officer terminations, dated July 8, 2020

FF

Defendants’ Second Amended Response to Plaintiffs’ Special Interrogatories,
dated July 17, 2020

GG

Video recording showing Officer inflict force on an incarcerated person
at RJD, produced to Plaintiffs’ Counsel on June 10, 2020

HH

Video surveillance of Officers an using excessive force
against Armstrong class member , in RJD’s Facility
B, recorded on December 9, 2018

II

Video surveillance of officer pulling the wheelchair of Armstrong class
memberd, and launching him onto the ground,
Vantage Point 1, recorded on March 28, 2017

1

Video surveillance of Officer ulling the wheelchair of Armstrong
class member , and launching him onto the ground,
Vantage Point 2, recorded on March 28, 2017

Email correspondence between Michael Freedman and Defendants regarding
the reference in Amy Miller’s declaration to criminal investigations opened
by the Office of Internal Affairs (“OIA”) in 2018 and 2019, dated July 22,
2020

LL

Email correspondence from Defendants to Plaintiffs’ Counsel indicating OIA
has opened a criminal investigation as a result of a referral from RJD, dated
July 8, 2020

MM

Letter from Michael Freedman to Defendants requesting copy of audio
surveillance video systems contract between CDCR and third party vendor,
dated July 20, 2020

Contract between Stanley Convergence Security Solutions Inc. and CDCR,
produced to Plaintiffs’ Counsel on July 24, 2020

00

Copy of Spreadsheet, “RJD Master Allegation Tracking Log,” describing
outcome of staff misconduct allegations gathered by the Strike Team,
produced by Defendants on June 9, 2020

PP

Email correspondence from Defendants to Plaintiffs’ Counsel regarding
production of documents, dated July 24, 2020

QQ

Email correspondence between Plaintiffs’ Counsel and Defendants regarding
the production of the remainder of the Strike Team memoranda, dated July
25, 2020 through July 27, 2020

RR

Memoranda of December 2018 and January 2019 Strike Team interviews,
produced on June 24, 2020 and June 27, 2020, separated by slip sheets

SS

Email correspondence from Chief Office of Appeals noting systemic
problems with staff investigations into allegations of misconduct, dated June
8,2018
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TT Letter from Gay Crosthwait Grunfeld to Defendants regarding decision not to
confirm allegations of staff misconduct included on Defendants’
Accountability Logs, dated June 17, 2020

Uuu “Weekly Report” memoranda signed by RJD’s Facility C field training
sergeants, produced by Defendants on June 29, 2020

\'AY% Excerpts of OIG Report, entitled “Monitoring the Use-of-Force Review
Process of the California Department of Corrections and Rehabilitation,”
dated July 2020

WW | OIG’s Sentinel Case Report, entitled “The Department Settled a Case Against
an Officer Who Was Dishonest at a State Personnel Board Hearing Regarding
Another Officer’s Misconduct,” dated June 11, 2020

XX OIG’s Complaint Intake and Field Inquiry Report, issued June 2, 2020

YY Rough transcript of the deposition of Kenneth McGinnis taken on July 27,
2020

77 Department of Finance Form 580, entitled “Unanticipated Cost Funding
Request”

AAA | Excerpts of CDCR’s Supplemental Report of the 2018-19 Budget Package

Annual Performance Measures, last accessed July 28, 2020
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1 || DONALD SPECTER — 083925
RITA K. LOMIO - 254501
2 | MARGOT MENDELSON — 268583
PRISON LAW OFFICE
3 || 1917 Fifth Street
Berkeley, California 94710-1916
4 || Telephone: (510) 280-2621
Facsimile:  (510) 280-2704
5
MICHAEL W. BIEN — 096891
6 || GAY C. GRUNFELD - 121944
PENNY GODBOLD — 226925
7 | MICHAEL FREEDMAN — 262850
ROSEN BIEN
8 || GALVAN & GRUNFELD LLP
101 Mission Street, Sixth Floor
9 || San Francisco, California 94105-1738
Telephone: (415) 433-6830
10 || Facsimile:  (415) 433-7104
11||LINDA D. KILB — 136101
DISABILITY RIGHTS EDUCATION &
12 || DEFENSE FUND, INC.
3075 Adeline Street, Suite 201
13 || Berkeley, California 94703
Telephone: (510) 644-2555
14 || Facsimile:  (510) 841-8645
15 || Attorneys for Plaintiffs
16 UNITED STATES DISTRICT COURT
17 NORTHERN DISTRICT OF CALIFORNIA
18 OAKLAND DIVISION
19 || JOHN ARMSTRONG, et al., Case No. C94 2307 CW
| 20 Plaintiffs, REVISED [PROPOSED] ORDER
GRANTING MOTION TO STOP
21 V. DEFENDANTS FROM ASSAULTING,
ABUSING AND RETALIATING
22 || GAVIN NEWSOM, et al., AGAINST PEOPLE WITH
DISABILITIES AT R.J. DONOVAN
23 Defendants. CORRECTIONAL FACILITY AND
REQUIRING DEFENDANTS TO
24 DEVELOP A REMEDIAL PLAN
25 Judge: Hon. Claudia Wilken
Date: August 11, 2020May19,2020
26 Time: 2:30 p.m.2:00-p-m-
Crtrm: TBD, Oakland
27
28
Case No. C94 2307 CW
REVISED [PROPOSED] ORDER GRANTING MOT. TO STOP DEFS. FROM ASSAULTING, ABUSING & RETALIATING
[3584154.1] AGAINST PEOPLE W/ DISABILITIES AT RJD & REQUIRING DEFS. TO DEVELOP REMEDIAL PLAN
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Plaintiffs” Motion to Stop Defendants from Assaulting, Abusing and Retaliating
Against People with Disabilities at R.J. Donovan Correctional Facility (“RJD”) came on
for hearing before this Court on May19August 11, 2020 at 2:6630 p.m. The Court, having
considered the parties’ pleadings, the arguments of counsel, and the entire record,
GRANTS Plaintiff’s motion and makes the following findings:

This lawsuit was originally filed twenty-six years ago by incarcerated people and
parolees with disabilities against the California officials with responsibility over the
corrections and parole system. This Court certified Plaintiffs as representatives for a class
including “all present and future California state prisoners and parolees with mobility,
sight, hearing, learning, developmental and kidney disabilities that substantially limit one
or more of their major life activities.” Order Granting Pls.” Mots. to Am. Compl. and
Modify the Class, Docket No. 345, Jan. 5, 1999, at 2.! On behalf of the class, Plaintiffs
sought accommodations for their disabilities, as required under federal statutes and the
United States Constitution.

Initially, Plaintiffs sued two divisions of the then California Youth and Adult
Corrections authority (the “Agency’). The two divisions sued had separate areas of
responsibility toward incarcerated people and parolees: The Board of Prison Terms
(“BPT”) had authority over parole and parole revocation hearings, and the California
Department of Corrections (“CDC”) was responsible for all other aspects of incarcerated

people’s and parolees’ lives, including supervisions of parolees.? By agreement of the

! The Plaintiff class was certified on January 13, 1995. On December 24, 1999, the parties
stipulated to amend the class definition to include “all present and future California state
prisoners and parolees with mobility, sight, hearing, learning and kidney disabilities that
substantially limit one or more of their major life activities.” Stipulation and Order Am.Pl.
Class, Dkt. 342, Dec. 24, 1993, at 2. The class definition was subsequently modified, as to
Defendants Board of Prison Terms (“BPT”) and Chairman of the BPT only, to add
incarcerated people and parolees with developmental disabilities on January 5, 1999.
Order Granting Pls.” Mots. to Am. Compl. and Modify the Class, Jan. 5, 1999, at 2.

2 Since this lawsuit was originally commenced, the Agency has been reorganized and
superseded by the California Department of Corrections and Rehabilitation (“CDCR”).
BPT is now the Board of Parole Hearings (“BPH”). CDC has been replaced by the
Division of Adult Institutions (“DAI”’) and the Division of Adult Parole Operations
(“DAPO”).

1 Case No. C94 2307 CW

REVISED [PROPOSED] ORDER GRANTING MOT. TO STOP DEFS. FROM ASSAULTING, ABUSING & RETALIATING
AGAINST PEOPLE W/ DISABILITIES AT RJD & REQUIRING DEFS. TO DEVELOP REMEDIAL PLAN




[3584154.1]

O 0 3 O »n B~ W N ==

N N NN N N N N N = e e e e e e e
o0 N N »nm kA WD = DO VO 0NN A WD = O

Case 4:94-cv-02307-CW Document 3024-1 Filed 07/29/20 Page 38 of 858

parties, litigation against the two divisions was initially bifurcated and proceeded on two
separate tracks.

On September 20, 1996, this Court ordered CDC and related Defendants to develop
plans to ensure that their facilities and programs were compliant with the Americans With
Disabilities Act (“ADA™), 42 U.S.C. §§ 12131 ef seq., and the Rehabilitation Act (“RA”),
and readily accessible to and usable by incarcerated people and parolees with disabilities.
The order also required Defendants to develop policies to provide a prompt and equitable
disability grievance procedure, to allow approved assistive aids for incarcerated people
with disabilities in segregation units and reception centers, and to ensure accessibility in
new construction and alterations. Remedial Order, Injunction and Certification for
Interlocutory Appeal, September 20, 1996. The Court retained jurisdiction to enforce its
terms. Id. at 5.> Subsequent proceedings against the BPT, now the BPH, are summarized
in the Court’s Order Granting Plaintiffs’ Renewed Motion to Require Defendants to Track
and Accommodate Needs of Armstrong Class Members Housed in County Jails, Ensure
Access to a Grievance Procedure, and to Enforce 2001 Permanent Injunction, Dkt. 1974,
Jan. 13,2012, at 3-5 and 6-11, aff’d 732 F.3d. 955 (9th Cir. 2013), cert. denied 134 S.Ct.
2725 (2014).

On January 3, 2001, the CDC Defendants amended their Court Ordered Remedial
Plan regarding the provision of programs and services to incarcerated people and parolees
with disabilities. The Armstrong Remedial Plan (“ARP”) requires Defendants to ensure
that incarcerated people and parolees with disabilities are accessibly housed, that they are
able to obtain and keep necessarily assistive devices, and that they receive effective
communication regarding accommodations. The Remedial Plan also requires Defendants
to include in all contracts language that requires subcontractors to comply with the ADA.

Plaintiffs’ counsel began monitoring compliance with the ARP around the time of

3 The Ninth Circuit affirmed the injunction against the CDC Defendants on appeal. See
Armstrong v. Wilson, 124 F.3d 1019 (9th Cir. 1997), cert. denied, 524 U.S. 937 (1998).
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its implementation, and have filed a series of enforcement motions in the years since. On
January 18, 2007, in light of significant evidence of multiple violations of the Remedial
Plan, the Court issued an Injunction that addressed these violations and ordered
Defendants to comply with sections of the Remedial Plan. See Dkt. No. 1045.% A key
aspect of the 2007 Injunction was a section on accountability:

[Defendants, in cooperation with the Office of the Inspector General and the

Receiver in Plata v. Schwarzenegger, shall develop a system for holding

wardens and prison medical administrators accountable for compliance with

the Armstrong Remedial Plan and the orders of this Court. This system shall

track the records of each institution and the conduct of individual staff

members who are not complying with these requirements. Defendants shall

refer individuals with repeated instances of non-compliance to the Office of

Internal Affairs for investigation and discipline, if appropriate.

Id. at7.

On March 22, 2012, Plaintiffs filed a Request for an Order to Show Cause and
Notice of Motion and Motion for an Order Holding Defendants in Contempt of Court (the
“Accountability Motion”). See Dkt. No. 2024. Plaintiffs argued in the Accountability
Motion that Defendants were violating the accountability section of the 2007 Injunction by
“fail[ing] to take any action to track ... reported instances of staff member non-
compliance, or to refer repeated instances of non-compliance to the [Office of Internal
Affairs].”

On August 22, 2012, this Court issued an Order Denying Motion for Contempt,
Denying as Moot Motion to Strike, and Modifying Permanent Injunction. Dkt. 2180. As
the Court explained in this Order, the accountability provisions of the 2007 Injunction
“required Defendants to develop effective internal oversight and accountability procedures

to ensure that Defendants learned what was taking place in their facilities, in order to find

violations, rectify them, and prevent them from recurring in the future, without

4 Plaintiffs subsequently filed enforcement motions, and the Court issued orders,
addressing the lack of sufficient beds for people who need wheelchairs full-time, Dkt.

No. 1661, the unavailability of sign language interpreters for deaf people in education and
medical settings, Dkt. No. 2345, and the unlawful retention of people in administrative
segregation due to a lack of accessible beds. See Dkt. No. 2495.
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involvement by Plaintiffs’ counsel or the Court.” Id. at 10. The Court further explained
that “investigations, including the documentation of the results, are necessary to ensure
that grievances are addressed and to identify staff error or misconduct and institutional
deficiencies that violate class members’ rights.” Id. at 11.

The Court found that Defendants had failed to track or investigate “numerous ...
incidents” of violations of the ARP and Court orders. Id. at 12. The Court further held
that “Defendants’ accountability system ... has not been effective.” Id. at 15-16.

While denying Plaintiffs’ motion to hold defendants in contempt, the “Court
[found] the 2007 Injunction should be clarified and made more detailed, to make clear
what is expected of Defendants and to allow Defendants to conform their future behavior
to its terms.” Id. at 16. The Court modified the Injunction to

require Defends to track all allegations of non-compliance with the ARP and

the orders of this Court.... This must be done regardless of the source of the

allegations. The only difference is that this order also requires Defendants to

list when the investigation was initiated, the name and title of the

investigator, the date the investigation was completed, the results of the

investigation, and the number of prior allegations of non-compliance against

the involved employee or employees.

Id. at 17. The Court further held that Defendants would be required to initiate a timely
investigation, within 10 business days,

to ensure that allegations are investigated while memories are fresh, the facts

surrounding the allegations are still in existence, and the violation can be

remedied. Further, in order to reconcile disagreements between the parties
resulting from investigations, [the] ... Court finds that Plaintiffs’ counsel

must have access to the results of the investigation, including all sources of

information relied on to substantiate or refute the allegations.

Id. at 18. The Court went on to hold that with referrals to the Office of Internal Affairs
(“OIA”) for investigation and discipline of non-complying employees, Defendants would
be required to “comply with the Employee Disciplinary Matrix set forth in the CDCR
Departmental Operations Manual, Chapter 3, Article 22.” Id. The Court further found it
necessary “to create a process for resolving disputes between the parties regarding whether

an incident constitutes a violation of the ARP and this Court’s orders[] ....” Id. at 19.

Defendants appealed the Modified Injunction. The Ninth Circuit affirmed the
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Court’s order in all respects except with regard to the dispute resolution process. See
Armstrong v. Brown, 768 F.3d 975 (2014). On remand, this Court issued an order
addressing the Ninth Circuit opinion and mandating that Plaintiffs submit a second
Modified Injunction incorporating the changes required by the Ninth Circuit. See Order
Revising Modified Injunction, Dec. 5, 2014, Dkt. No. 2462.

On December 29, 2014, the Court issued an Order Modifying January 18, 2007
Injunction. See Dkt. No. 2479. This Modified Injunction governs accountability for
CDCR staff misconduct and violations of the ARP and Court orders. Pursuant to the
Modified Injunction, CDCR has issued two memoranda governing CDCR’s process for
reporting, logging, conducting an “inquiry” into the alleged non-compliance, and
investigating allegations. Currently, Defendants track accountability issues through logs
generated by software purchased from Salesforce.

In 2013, the Court ordered the parties to work together to develop better means for
monitoring Defendants’ compliance with the ADA, the Remedial Plan, and this Court’s
orders. Order Regarding Monitoring, Dkt. No. 2344. The Court directed “the parties to
meet and confer, with the assistance of the court’s expert as needed, on how to resolve
[monitoring] ... issues and improvements that might be made on the monitoring process.”
Id. at 2.

Since July 2013, the parties have met regularly under the supervision and with the
guidance of the Court Expert to draft and refine a joint monitoring tool. The parties have
also conducted a number of joint audits of Defendants’ prisons for compliance with the
ARP and this Court’s orders. See CMC Statements. The thrust of both the Joint Audit
Process and the Accountability Memorandum and Modified Injunction_(“Accountability
Order”) are to share information among the parties with the goals of ultimately having
Defendants monitor their own compliance and of creating a sustainable, ADA-compliant
system that protects the rights of Armstrong class members.

The parties’_and the Court’s efforts to create a sustainable remedy have been

undermined by an epidemic of staff abuse and excessive use of force at CDCR’s high
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security prisons. In December 2015, the OIG issued a report at the request of the
California Legislature and the Prison Law Office detailing numerous incidents at High
Desert State Prison (“HDSP”).

By January 2018, reports of serious abuse of people with disabilities were
emanating from the California Institute for Women (“CIW”) and Salinas Valley State
Prison (“SVSP”). In response to monitoring by Plaintiffs’ counsel, the OIG issued a report
detailing the inadequacy of CDCR’s investigative process for finding and remedying staff
misconduct and excessive use of force.

These issues have regularly been reported to the Court in the parties’ Case
Management Statements. See, e.g., Dkt. Nos. 2821, 2844, 2863, 2874, 2887 & 2896.
Plaintiffs have presented evidence of abuse and retaliation targeted at people with
disabilities at a number of prisons, including HDSP, CIW, SVSP, California State Prison —
Los Angeles County (“LAC”), and California State Prison — Corcoran (“COR”).

Plaintiffs have brought the instant Motion to stop officers at RJD from assaulting,
abusing, and retaliating against people with disabilities-at RHD. Plaintiffs’ counsel have
been notifying Defendants of incidents of staff misconduct and violence at RJD against
Armstrong class members in tour reports and letters for three-and-a-half years. This issue
was first discussed in a Case Management Conference Statement on July 14, 2017. Dkt.
No. 2688 at 4.

RJD, which houses nearly 4,000 people in San Diego, is one of CDCR’s most
important prisons with respect to accommodating people with disabilities and caring for
people with physical and mental health problems. RJD has the second largest population
of incarcerated people with disabilities in the CDCR system. As of November 2019, there
were nearly 1,000 Armstrong class members at RJD, including 297 people who use
wheelchairs, 217 people who are deaf or hard of hearing (including more than 10 who use
sign language as their primary method of communication), and 13 blind class members.

RJD houses more than 2,000 class members in Coleman v. Newsom, Case No. 2:90-

cv-00520-KJM-DB (E.D. Cal.), including more than 700 individuals in CDCR’s enhanced
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mental health program; 92 class members in Clark v. California, Case No. 3:96-cv-01486-
CRB (N.D. Cal.) with developmental disabilities; and more than 1,500 people who CDCR
has deemed as having high risk medical conditions.

Plaintiffs’ counsel has filed fifty—tour eighty-seven declarations from people with
disabilities describing well over one-hundred-twenty discrete instances of abuse of and
discrimination and retaliation against people with disabilities occurring since 2016. This
horrific conduct has occurred in almost every area of the prison, including on all five yards
at RJID. The declarants identify, by name, eighty-nine one-hundred-four different
correctional officers who have participated directly in the misconduct, including thirty
forty-nine who are identified as having participated in more than one incident. The names
of dozens of other officers who participated directly in the misconduct are unknown to the
declarants.

Correctional officers at RJD have repeatedly assaulted or otherwise engaged in
misconduct against people with disabilities because of their disabilities or because they
have requested disability accommodations. Officers at RJD demonstrate a deep disregard
for and discriminatory animus toward individuals with disabilities and other vulnerable
groups of people. Without adequate or sometimes any justification, staff threwhave
thrown people out of wheelchairs or beat them so badly that they fell out of their
wheelchairs. Officers have attacked victims who were using their walkers at the time of
the assault. Officers have routinely and intentionally closed cell doors on people with
disabilities and elderly people who move slowly. Staff have accused people of faking
disabilities or used discriminatory language to refer to people with disabilities and other
minorities. Staff have created a near-universal perception among incarcerated people that
staff target people with disabilities for misconduct. Staff have engaged in a pattern and
practice of targeting abuse, violence, discrimination and retaliation toward class members
and other vulnerable incarcerated people.

Staff or incarcerated people working at staff’s behest have broken victims’ arms,

wrists, ribs, legs, orbital sockets, teeth, feet, fingers, and jaws; many of the broken bones
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required surgical repairs. At least twelvefourteen of the assaults by staff resulted in the
victim being transported from RJD to a hospital for medical attention.

Following attacks by custody staff, some Armstrong class members’ disabilities
have become more severe, including a few for whom doctors changed the class members’
disability designations to reflect higher levels of impairment.

In addition to the untold human suffering for the direct victims, the medical care for
these unnecessary injuries is all paid for by the taxpayers. Staff regularly exposed to this
conduct can be traumatized, which can negatively impact their mental health, productivity,
and attendance, all of which also affects the public fisc.

When people complain about staff misconduct or staff’s failure to provide accom-
modations, staff frequently engage in or threaten serious retaliation. Officers use the Rules
Violation Report (RVR) process to retaliate against and punish people, fabricating RVRs

against the people they assault to cover up inappropriate and excessive uses of force.

For example, this Court issued a Temporary Restraining Order requiring CDCR to
transfer two of the class member declarants out of RJD’s Facility A after they were
subjected to retaliation. See Dkt. No. 2972. In connection with one of the incidents of
retaliation, in which a 69-year-old wheelchair user was thrown to the ground, he received
two RVRs, both of which threaten his likelihood of obtaining credits or early release under

the Governor’s COVID-19 protocols or elderly parole.

CDCR is well aware of this pattern, having sent a strike team of investigators to
conduct interviews with more than one hundred incarcerated people on Facility C at RJD
in December 2018. The associate warden who led the strike team and CDCR’s own
investigators concluded that staff at RJD were targeting people with disabilities because of
their disabilities, finding that “custody staff actively retaliat[e] against inmates for filing
appeals or staff complaints or requesting assistance with safety concerns.” They further
concluded that “within 24 hours of an inmate dropping off an appeal ... retaliation begins.”

The retaliation has included assaulting complainants in places with limited visibility;

arranging for incarcerated people in gangs to assault the complainant; seizing a com-
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plainant’s property; announcing to other incarcerated people that the complainant had a
disfavored commitment offense; or announcing that the complainant was responsible for
other incarcerated people not receiving programs (i.e., televisions, dayroom, showers, etc.)
Retaliation has also been leveled against staff members who participate in efforts to
discipline officers.

Because of the violent misconduct and retaliation at RJD, incarcerated people are
terrified of custody staff. To avoid becoming the next victim, people with disabilities
forgo requesting from staff the disability accommodations they need to participate in
CDCR programs, services and activities. The same fear causes class members to refrain
from complaining, either informally or using an 1824 or 602 grievance, when staff deny
them accommodations to which they are entitled. Defendants’ own investigators
concluded that “[t]he inmate allegations, taken as a whole, seem to describe an
environment with no relief mechanism for inmates who feel mistreated by staff.” As a
result of custody staff’s concerted efforts to stifle and punish complaints, “[i]nmates ...
‘hide’ within their daily routines and suffer minor abuse in order to avoid greater abuses.”

CDCR has been aware for more than three years of the problems at RJD with staff
abuse of and discrimination against people with disabilities. Beginning in September
2016, a series of Plaintiffs’ monitoring reports and letters, a letter from Defendants’ Office
of Audits and Court Compliance, and Defendants’ own ombudsman and staff have
documented the ongoing violence and retaliation at RJD against people with disabilities.
The Chief Ombudsman for CDCR, who reports to Secretary Diaz and who was part of the
RIJD strike team, wrote the following in an email to CDCR’s Director of Adult Institutions:

[W]hat we heard was overwhelming accusations of abuse by the Officers

with Sgt’s and Lt’s looking in the other direction. I have never heard

accusations like these in all my years. I would strongly suggest placing a

strike team on this yard immediately. Many of the inmates have expressed

fear of what will happen to them tomorrow when the team is not there....

This is a very serious situation and needs immediate attention. If there

is any means of installing cameras immediately I would strongly suggest

it, at least in the blind spots and the back door by the gym. A review of the

appeal process, RVR’s and staff complaints off that yard also needs to
take place ASAP. (Emphasis added.)
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Later in the email chain, the Chief Ombudsman wrote:

[T]here has been little to no progress since September.... [ am not

typically an alarmist, but again, I have never heard such despair,

hopelessness, and fear from inmates and [ have been on quite a few of

these teams to review and interview inmates. The CIW tour results don't

come close to this and CIW was very bad. (Emphasis added.)

The Office of the Inspector General conducted its own review of CDCR’s responses
to Plaintiffs’ advocacy letters and found a “pervasive lack of timely follow through,”
including that CDCR “ignored” many allegations, failed to investigate twenty-eight
allegations not previously known to CDCR, and failed to refer pertinent information to the
Office of Internal Affairs when warranted.

CDCR has provided very little information about its investigations of staff
misconduct and its decisions to impose little or no discipline on the officers at RID who
have perpetrated the staff misconduct against class members.

Those few investigations that resulted in CDCR terminating officers involved video
of the incident or a statement from a CDCR employee who witnessed the misconduct.
CDCR gives little to no weight to the testimony of incarcerated people who were either
victims or witnesses.

With respect to the crisis at RJD, Defendants have failed to meet their obligations
pursuant to this Court’s orders regarding accountability. Defendants failed to include on
their non-compliance logs at least twelve allegations of staff misconduct (1) that Plaintiffs’
counsel raised with Defendants in advocacy letters and tour reports and (2) that are directly
related to Defendants’ compliance with the ADA, the RA, the ARP, and prior orders of
this Court. Defendants also failed to include on the accountability logs incidents
documented by their own investigators. Many of the items that Defendants did log were
logged many months after Plaintiffs’ counsel reported the allegations to Defendants in
advocacy letters or tour reports. On the accountability logs for RJD for September 2016 to
December 2019, Defendants have confirmed only one allegation of staff misconduct

against a class member and have made only two referrals to OIA.

Contrary to the spirit of the Court’s orders regarding accountability and the order
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aimed at improving monitoring in this case, Defendants have not been transparent with
Plaintiffs regarding the serious problems at RJD. The August 2018 joint audit at RJD,
conducted as part of those collaborative efforts, served as one of the first moments when
CDCR recognized it had a problem with staff misconduct at RID. Yet CDCR has
repeatedly failed to share information with Plaintiffs’ counsel regarding CDCR’s attempts
to diagnose and treat the staff misconduct epidemic at RJD.

CDCR’s remedial efforts to date have been inadequate and ineffective. CDCR has
failed (1) to discipline officers who have engaged in misconduct; (2) to investigate all of
the allegations of misconduct about which it was aware; (3) to install cameras in all areas
to which incarcerated people have access; and (4) to take any steps to determine whether
misconduct was occurring in areas of the prison other than Facility C or whether its effort
to reduce staff misconduct have been successful. The few efforts CDCR has made
primarily involve minor changes in staffing and training. Because CDCR has refused to
take the problem seriously, staff misconduct continues to occur at an alarming rate.

CDCR has only terminated frveeight officers for four instances of misconduct

against incarcerated people at RJD. Six of those terminations are pending evidentiary
hearings before the State Personnel Board. All four instances involved a victim who was a
person with a disability. CDCR also has not referred any officers for criminal prosecution
related to misconduct against incarcerated people. Furthermere, many-of CDER s
investigations-into-misconduecthave beeninadequate-Only three officers, all of whom were
involved in the same incident of misconduct, have faced any discipline for any of the
abuses described in the declarations from incarcerated people with disabilities. And

overall imposition of discipline at RJD has actually decreased, from 21 instances in 2017
to 19in 2018 to 14 in 2019. In order to fix staff misconduct crisis at RJD, far more

discipline is necessary.
There are many reasons why the discipline has been so inadequate. Local inquiries
conducted by staff at RJD were incomplete, unprofessional, and profoundly biased against

incarcerated complainants and witnesses. CDCR’s new Allegation Inquiry Management
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Section (“AIMS”) will not solve the problems with inquires. As it stands. reported use of

force allegations that do not result in serious bodily injury have been excised from the new
process. In order to trigger an AIMS inquiry, incarcerated people have to submit a written
staff complaint. AIMS investigators have displayed the same bias as the local
investigators they are replacing. And without better tools for gathering evidence of staff
misconduct, including cameras and better enforcement of reporting requirements for staff,
AIMS will suffer from the same problems as the current system, where allegations of staff
misconduct are rejected for lack of corroborating evidence and officers go undisciplined

and undeterred.

The OIA Central Intake Unit (“CIU”’)—which functions as the gatekeeper for all

discipline of CDCR employees—blocked many potentially meritorious complaints against
RJD staff from even being investigated by OIA, an issue Plaintiffs have been bringing to
CDCR’s attention for years. The CIU misapplied the “reasonable belief” standard in a
number of cases. Moreover, the standard is inappropriate to use as an exclusionary
criterion before a formal investigation has even been conducted.

Wardens at RJD—who, like all wardens in CDCR, have the authority to decide
whether to find an officer has violated policy and to impose discipline—exercised their
discretion poorly and inconsistently. In some cases, the wardens elected not to sustain
allegations fully supported by the facts. In others, wardens made inconsistent decisions in
finding misconduct and imposing penalties where allegations of misconduct were
substantially similar. The Employee Disciplinary Matrix—which sets forth presumptive
penalties for different types of misconduct—is seriously flawed and leads to penalties that
are too low for serious misconduct that harms incarcerated people. Staff members accused
of serious misconduct were nearly always permitted to remain in positions with control
over incarcerated people, sometimes including their victims, and receive their salaries
during the pendency of investigations. Even where evidence indicated that officers had
engaged in criminal conduct, CDCR rarely referred the cases to local prosecutors.

The discipline system is designed to discredit incarcerated people and exonerate
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staff. Since January 1, 2017, all of the terminations at RJD involved either a video or a
staff report of the misconduct. CDCR has not identified a single instance of any type of
discipline that does not fit that pattern. Put differently, in every instance where an
investigation boils down to a conflict between a report of misconduct by an incarcerated
person and a report of policy compliance by an officer (which is most cases because of
Defendants’ lack of video surveillance), Defendants find that no misconduct occurred.
These problems with the staff complaint, investigation, and discipline system apply to
CDCR as whole. The primary failings—TIack of video surveillance, biased and poor-
quality inquiries, inappropriate rejections of referrals by the CIU, inadequate investigations
by OIA, and improper exercise by wardens of their authority to discipline—are endemic to
the system created by CDCR.

Notwithstanding broad agreement by its own investigators and administrators-and
by, the OIG, Plaintiffs’ experts and Defendants’ expert that cameras are critical for

deterring misconduct and holding accountable officers who engage in misconduct, and the

existence of a multi-year contract to install video surveillance throughout its system,

CDCR has not added any camera coverage at RJD or other prisons with recent reports of

violence and abuse. As was the case in December 2018, the vast majority of RID,
including most of the areas in which misconduct has occurred, has no camera coverage.
CDCR could have sought emergency funding from the legislature, as CDCR has
done to address other emergencies, to fund cameras at RJD. CDCR chose not to. Instead,
CDCR waited until January 2020 to submit a budget change proposal (“BCP”) for the

purchase and installation of some cameras at RJD, as well as for CIW and SVSP. &

approved; The Governor then rejected CDCR’s modest camera proposal as part of the BEP

earhiestMay 2020 Budget Revise. CDCR has no plan to install surveillance cameras at
RJD or to purchase or use body-worn cameras, which are essential for achieving full
camera coverage, including in cells and other areas in which the budget change proposal

cameras will not reach, and for capturing sound. CDCR also has no plan to deploy
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cameras at other prisons experiencing violence and abuse, notwithstanding its own studies
showing that installation of cameras at HDSP resulted in a 50% reduction in violence.
Defendants have failed to implement other recommendations their own staff made
in response to the epidemic of violence and abuse at RJD, including increased supervisory
staff, enhanced training, a review to reduce the impact of gangs on Facility C, enforcement
of its policy regarding uniforms to deter officer gang activity, or issuance of a corrective

action plan.

CDCR has little or no information regarding the current scope of problems at RID

and other prisons, and no reliable means of collecting and using data as an early warning
system to signal if there are problematic officers, locations, or times of day with respect to
misconduct.

Defendants had years to solve the problems at RJD on their own and failed. The
crisis at RJD —now it its fourth year—and at other prisons requires CDCR to undertake
robust and immediate action to address widespread violations of the ADA, RA, the
Constitution, and this Court’s prior orders, and to end untold human suffering.

The widespread and egregious abuse and violence at RJD violates the ADA, the
RA, and prior orders of this Court because staff are hurting, permanently injuring and
retaliating against people with disabilities because they have disabilities. See 42 U.S.C.
§§ 12132; see also Dkt. 1045, at 9.

The ADA also prohibits any individuals, including public entities, from retaliating

against people who exercise their rights under Title II. See 42 U.S.C. § 12203(a) (“No
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person shall discriminate against any individual because such individual has opposed any
act or practice made unlawful by this chapter or because such individual made a charge,
testified, assisted, or participated in any manner in an investigation, proceeding, or hearing
under this chapter.”).

The evidence is overwhelming that Defendants are allowing systemic attacks on
people with disabilities at RJD by reason of their disabilities and retaliating against them
for exercising their rights under the ADA. This conduct violates the statute and the
Court’s prior orders. See 42 U.S.C. §§ 12132, 12203(a); Vos v. City of Newport Beach,
892 F.3d 1024, 1036-38 (9th Cir. 2018) (same); Sheehan v. City and County of San
Francisco, 743 F.3d 1211, 1232 (9th Cir. 2014), rev’d in part on other grounds, 575 U.S.
600 (2015); Dkt. 1045, at 9.

The pervasive violence and retaliation at RJID have made Armstrong class members
too afraid to exercise their right under the ADA, RA, ARP, and prior orders of this Court
to request and receive reasonable accommodations needed to participate in CDCR
programs, services, and activities. See Updike v. Multnomah Cty., 870 F.3d 939, 949 (9th
Cir. 2017). The ADA’s implementing regulations require that “[a] public entity shall make
reasonable modifications in policies, practices, or procedures when the modifications are
necessary to avoid discrimination on the basis of disability, unless the public entity can
demonstrate that making the modifications would fundamentally alter the nature of the
service, program, or activity.” 28 C.F.R. § 35.130(b)(7)(i). The Court has ordered CDCR
to abide by this requirement. See Dkt. 1045 at 9. The Court has also ordered CDCR to
provide a special grievance process for incarcerated people to request accommodations.
Id.

The ADA also includes a broad anti-interference provision which makes it

unlawful to coerce, intimidate, threaten, or interfere with any individual in

the exercise or enjoyment of, or on account of his or her having exercised or

enjoyed, or on account of his or her having aided or encouraged any other

individual in the exercise or enjoyment of, any right granted or protected by

[Chapter 126, which includes Title II].

42 U.S.C. § 12203(b). This provision prohibits not only retaliation against people who
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expressly exercise their rights under the ADA, but also conduct that has a chilling effect on
others’ exercise of their ADA rights. See Brown v. City of Tucson, 336 F.3d 1181 (9th Cir.
2003); EEOC v. Day & Zimmerman NPS, Inc., 265 F. Supp. 3d 179 (D. Conn. 2017).

People with disabilities are so afraid of becoming the next victim of staff
misconduct at RJD that they refrain from requesting accommodations they require to
participate in CDCR programs, services, and activities. Defendants, by tolerating such an
environment, are preventing a prompt and equitable grievance procedure and interfering
with Plaintiffs’ ADA rights, all in violation of 42 U.S.C. § 12203(b), 28 C.F.R.

§ 35.130(b)(7)(1), 28 C.F.R. § 35.107(b), and the Court’s 2007 Injunction.

Defendants are also in violation of this Court’s Modified Injunction, Dkt. No. 2462,
regarding accountability. Defendants have failed to log and investigate many allegations
of non-compliance related to staff violence and abuse of people with disabilities at RJD.
Defendant have also failed to comply with the requirement that allegations of non-
compliance be logged within ten business days of Defendants’ discovery of the allegation.
Defendants’ violations of this Court’s Modified Injunction have prevented them from
having a complete record of searchable allegations by officer and allegation type. A
complete accountability log would also have allowed CDCR to impose progressive
discipline and to engage the OIA more thoroughly in stopping the officer misconduct,
including through criminal referrals.

CDCR’s inability to put an end to the violence, abuse and retaliation at RJD has
vitiated the Court’s Accountability Order and undermined joint monitoring. For the
accountability remedies to work, Defendants must have mechanisms for self-monitoring
non-compliance. Because Armstrong class members at RJD are too afraid to complain
when staff violate their rights, CDCR has lost the central means for discovering, logging,
and investigating non-compliance and ultimately appropriately disciplining officers.

CDCR’s action and inaction not only violate the ADA, RA, and this Courts’ prior
orders, but also the Eighth and Fourteenth Amendments to the United States Constitution,

further empowering this Court to order relief here. Officers’ harassment, retaliation, and
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use of egregious violence against incarcerated people, along with prison officials’
intransigence and willful lack of responsiveness in the face of pervasive and systemic
abuse of class members, demonstrate CDCR and RJD staff members’ malicious and
sadistic, let alone deliberately indifferent, attitude toward incarcerated people at RJD. See
Farmer v. Brennan, 511 U.S. 825, 833 (1994); Hudson v. McMillian, 503 U.S. 1, 5-6
(1992); Chess v. Dovey, 790 F.3d 961, 972-73 (9th Cir. 2015); Hoptowit v. Spellman, 753
F.2d 779, 784 (9th Cir. 1985). CDCR’s action and inaction also have directly impeded
class members’ basic Fourteenth Amendment Due Process rights, including, for example,
their abilities to have fair hearings regarding RVRs and to prepare for Board of Parole
Hearings without false RVRs leveled against them. See, e.g., Wolff v. McDonnell, 418
U.S. 539, 563-67 (1974).

In order to remedy the ongoing harm to Armstrong class members, to ensure that
Defendants meet their obligations under the ADA, RA, prior Court orders, and the United
States Constitution, and to enforce the 2007 Injunction and the erdersregarding
aceountabilityAccountability Order, and based on the entire record in this action, the
Court hereby ORDERS the following relief:

l. Within thirty days of this Order, Defendants shall develop a plan for
stopping violence, abuse and retaliation against Armstrong class members at RJD that
includes, at a minimum, the following elements:

(a)  Cameras — Within ninety days, CDCR must install operational
surveillance cameras that have coverage of all areas of RJD in which incarcerated people
have access, including, but not limited to, all exercise yards, housing units, sally-ports,
dining halls, program areas, and gyms. Within ene-hundred-and-eightysixty days, CDCR
must purchase and begin using body-worn cameras for all correctional officers at RJD.

Within ninety days of the deployment of each type of camera, CDCR must
adopt policies and procedures regarding the use of camera footage, including requirements
that all footage be retained for a minimum of ninety days, that footage of use of force and

other triggering events (staff complaints, self-harm, medical emergencies, RVRs, etc.) be
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retained indefinitely, and that footage, when available, be reviewed and considered as part
of the consideration of the incident. CDCR must also train RJD staff regarding how and

when to request that footage be retained and reviewed.

(b)  Reforms to Staff Complaint, Investigation, and Discipline
Process — CDCR must develop a plan to reform the staff complaint, investigation, and
discipline process to ensure (1) that CDCR completes unbiased, comprehensive
investigations into all allegations of staff misconduct in which the victim was an
Armstrong class member, (2) that CDCR imposes appropriate and consistent discipline
against employees who engage in misconduct against Armstrong class members, and (3)
that employees who engage in criminal misconduct against Armstrong class members are

appropriately investigated and. if warranted, referred for prosecution (“Investigation and
Discipline Plan™). CDCR’s plan must also ensure that officers accused of serious

misconduct are reassigned so they cannot further harm their victims.

Third-Party Expert Monitoring of Defendants’ Investigation and

Discipline Plan — The Court shall appoint an expert pursuant to Federal Rule of Evidence
706 to monitor Defendants’ implementation of their Investigation and Discipline Plan.
The Court’s Expert shall have access to all documents—including, but not limited to
grievances, incident reports, documents from staff misconduct inquiries, documents from
Institutional Executive Review Committee inquiries in which the person alleges excessive
use of force or other staff misconduct, 989 forms and all supporting documents, responses
of the Central Intake Unit of OIA to 989 forms, OIA investigation files, investigation
reports produced by the OIA and all supporting documents, 402 and 403 forms issued by
the hiring authority, notices of adverse action, and Skelly and State Personnel Board
Documents—necessary to complete the monitoring. The Court’s Expert shall issue
quarterly reports regarding Defendants’ implementation of the Investigation and Discipline
Plan. Prior to the issuance of each quarterly report, the parties and the Court’s Expert shall
meet and confer regarding the Court Expert’s findings for the quarter.

(d)  Information Sharing with Plaintiffs’ counsel and the Court
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Expert — CDCR must produce to Plaintiffs’ counsel and the Court Expert on a quarterly
basis all documents related to RJD staff complaints in which the alleged victim is an
Armstrong class member, including, but not limited to, grievances, incident reports,
documents from staff misconduct inquiries, documents from Institutional Executive
Review Committee inquiries in which the person alleges excessive use of force or other
staff misconduct, 989 forms and all supporting documents, responses of the Central Intake
Unit of OIA to 989 forms, investigation reports produced by the OIA, and 402 and 403
forms issued by the hiring authority. CDCR must also provide Plaintiffs’ counsel with
monthly, written updates regarding progress on the elements of its plan to stop staff

misconduct at RJD, including data regarding staff complaints and use of force.
b)(e) Staffing — CDCR must significantly increase supervisory staff on all

watches on all yards at RJID. CDCR must create non-uniformed positions in each housing
unit fully empowered to supervise correctional staff in those units, with a focus on
improving the relationships between uniformed staff and incarcerated people.

te)(f) Training — CDCR must development and implement Human Rights,
de-escalation, and cultural training for all custody, mental health staff, and medical staff at
RJD to include discussion of reporting requirements, whistleblowing, non-retaliation, and
treatment of incarcerated people as patients.

th(g) Data Collection and Early Warning System — CDCR must
immediately develop an effective, electronic system to track all incidents at RJD, including
use of force, staff misconduct complaints, fights between incarcerated people, rule
violations, injuries suffered by incarcerated people, suicide attempts, cell extractions,
medical emergencies, found contraband, vandalism, escapes and escape attempts, and fires
by date, time, location, staff involved, incarcerated people involved, and whether the
incarcerated people are Armstrong class members. The RJD tracking system should
include data from CDCR’s Electronic Health Record regarding use of force injuries and
fatalities and injuries and fatalities that are not consistent with the victim’s health or age or

the information provided. CDCR should work with the Receiver in Plata v. Newsom, No.
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4:01-cv-01351 (N.D. Cal) and the Special Master in Coleman v. Newsom, Case No. 2:90-
cv-00520-KJM-DB (E.D. Cal.), through the coordination process to ensure medical
tracking at RJD is robust and health care workers feel safe.

te}(h) Oversight — CDCR headquarters must exercise oversight over all
staff complaints, use of force reviews, and related staff disciplinary proceedings at RJD in
which an employee is accused of engaging in misconduct against an incarcerated person.
CDCR must conduct quarterly interviews of randomly-selected incarcerated people at RJID
using the methodology and interview questionnaire utilized by the December 2018

investigators.

(1) Anti-Retaliation — CDCR must put an end to retaliation against class

members and staff at RID who report staff misconduct and must ensure complainants’
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safety.

() Other Remedies — CDCR must create a policy requiring that all
pepper spray canisters at RJID be weighed before and after use. €EDERThe Court Expert
appointed to monitor Defendants’ implementation of Defendants’ Investigation and
Discipline Plan must review all RVRs issued at RJD in the last three years to Armstrong
class members and individuals who filed declarations in support of this motion to
determine if the charges were false and whether RJD afforded the individuals due process.
CDCR must create a policy requiring monitoring, for a period of ninety days following a
person filing a staff complaint at RJD, of the person’s conduct and treatment to ensure staff
are not engaging in retaliation.

(k) Other Prisons — CDCR must explain whether additional prisons,
including its high-security missions, should adopt the remedies listed here based on such
factors as violence against vulnerable people with disabilities, number of homicides and
suicides, number of complaints, presence of contraband, prevalence of overdoses and other
similar factors, and if not, why not. CDCR cannot wait years to address abuse of and
retaliation against people with disabilities when it knows this conduct is occurring. The
remedies developed here to address this unfortunately prevalent conduct should be
extended across the prison system as soon as possible.

da(1) Suspension of State L.aw — If any provisions of state law interfere
with CDCR’s ability to enact remedies necessary to remedy the violations of the ADA,
RA, ARP, the Constitution, and orders of this Court, CDCR must request a court order
suspending those provisions including the suspension of state law if necessary to achieve
these purposes.

2. Within forty-five days of this Order, after reviewing comments from
Plaintiffs’ counsel, Defendants shall issue the plan in final form and implement its
provisions forthwith. Defendants must present drafts of all plans, policies, and procedures
developed pursuant to this Order to Plaintiffs’ counsel at least fifteen days in advance of

the deadlines. Both parties must make all possible efforts to resolve any disagreements as
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to their adequacy. Defendants shall ensure that staff with sufficient authority to amend and
approve procedures attend all meet-and-confer sessions. In the event that disagreements
cannot be resolved, Defendants shall implement the procedures as written on the date
ordered and Plaintiffs’ counsel shall file objections with the Court. The Court will rule on
the objections and issue orders and amended procedures as necessary.

3. If Defendants fail to come up with a plan within 45 days to address staff
misconduct against persons with disabilities at RJD which includes the above provisions,
Defendants will be required to begin the transfer out of RJD of any Armstrong class
member who wishes to transfer, and the closure of RJD to intake of Armstrong class
members, until such time as a plan is developed. Once a plan is adopted and benchmarks
for compliance with the plan are agreed on, if Defendants fail to meet the benchmarks,
Plaintiffs’ counsel can move the Court to initiate the transfer out of RJD of any Armstrong
class member who wishes to transfer, and the closure of RJD to intake of Armstrong class
members, until such time as Defendants begin to follow their plan.

4. These remedies are all consistent with the Prison Litigation Reform Act’s
requirement that the Court’s orders be narrowly drawn, extend no further than necessary to
correct the violation of a federal right, and be the least intrusive means necessary to correct
the violation. See 18 U.S.C. § 3626(a)(1)(A). Anything short of these remedies will not
put an end to Defendants’ ongoing and pervasive violation of Armstrong class members’
rights at RJD and other prisons. Given CDCR’s failure to adequately address the staff
misconduct crisis at RJD and other prisons over the past three-plus years, the specificity of
the remedies is appropriate. See Armstrong v. Brown, 768 F.3d 975, 985-86 (9th Cir.
2014).

IT IS SO ORDERED.

DATED: , 2020

Honorable Claudia Wilken
United States District Judge
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E ROSEN B|EN 101 Mission Street, Sixth Floor
GALVAN & GRUNFELD LLP San Francisco, California 94105-1738
T:(415) 433-6830 = F:(415) 433-7104

www.rbgg.com

Gay Crosthwait Grunfeld
Email: ggrunfeld@rbgg.com

July 27, 2020

PRIVILEGED AND
CONFIDENTIAL
VIA ELECTRONIC MAIL ONLY
SUBJECT TO
PROTECTIVE ORDERS

Matthew A. Lopes, Jr. J. Clark Kelso
Special Master Receiver
Pannone Lopes Office of the Receiver

Devereaux & O’Gara LLC California Prison Health Care Receivership
Northwoods Office Park Clark.Kelso@cdcr.ca.gov
1301 Atwood Avenue, Suite 215 N
Johnston, RI 02919 Diana Toche
mlopes@pldolaw.com Undersecretary, Health Care Services

diana.toche(@cdcr.ca.gov

Re:  Armstrong v. Newsom
Plaintiffs’ Staff Misconduct Motions in Armstrong, and the Duty of
Mental Health and Medical Staff to Report Violence against People
with Disabilities
Our File No. 0581-03

Dear Mr. Lopes, Mr. Kelso, and Ms. Toche:

We understand that you, as well as all of CDCR, are currently under tremendous
pressure to address the ever-worsening and tragic outbreak of COVID-19 in CDCR
facilities across the State. However, we wanted to bring to your attention some of the key
evidence in our recent staff misconduct motions that has relevance for the operation,
oversight and monitoring of CDCR’s health care and mental health care delivery systems.

For over two years, Plaintiffs’ counsel in Armstrong have been investigating
serious incidents of abuse, violence and retaliation against people with disabilities by
officers at CDCR institutions. On February 28, 2020, Plaintiffs filed their Motion to Stop
Defendants from Assaulting, Abusing and Retaliating Against People With Disabilities at
R.J. Donovan Correctional Facility (“RJD Motion”), which included fifty-four
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declarations describing many horrific incidents in which officers caused serious injuries
including broken bones. The RJD Motion will be heard by the Court on August 11,
2020.

On June 3, 2020, Plaintiffs filed a second Motion to Stop Defendants from
Assaulting, Abusing and Retaliating Against People With Disabilities (“Statewide
Motion” and collectively the “Motions”), this one seeking state-wide relief. With the
Statewide Motion, Plaintiffs filed another fifty-eight declarations from Armstrong and
Coleman class members describing additional incidents at RJD and at other prisons,
including California State Prison — Los Angeles County (“LAC”), Kern Valley State
Prison (“KVSP”), California State Prison — Corcoran (“COR”), Substance Abuse
Treatment Facility and State Prison —Corcoran (“SATF”), and the California Correctional
Institution (“CCI”). The Statewide Motion has been tentatively set for an October 6,
2020 hearing.

Beginning in January 2020, all class member declarations were uploaded to a
ShareFile that provides access to the Coleman Special Master team and CCHCS attorney
Bruce Beland. In all, as of today, Plaintiffs have uploaded to the ShareFile and filed in
Armstrong one hundred and twenty-eight declarations from over one hundred people with
disabilities describing horrific abuse and retaliation at many prisons in California. The
majority of the declarants are Coleman class members (about 90 out of 128 at last count.)

Many of the incidents described in the declarations are similar. Multiple officers
use excessive and unreasonable force against people with disabilities who are then taken
to a gym or other out-of-the-way place, where many individuals were beaten a second
time, away from witnesses. Then later these individuals are often taken to the Treatment
and Triage Area (“TTA”) and then all too often to a local hospital. Although some
declarations describe helpful conduct by medical and mental health personnel, a number
describe the opposite—with medical and mental health personnel avoiding their
obligation to render or document treatment. This problem is addressed below in the
section on medical and mental health personnel.

Relationship to the Coleman 2014 Use of Force Orders

These issues are closely related to the use of force issues that have long been
central to the Coleman case. Judge Karlton’s 1995 Coleman decision found that
prisoners with serious mental illnesses are subjected to punitive measures by custody
staff “without regard to the cause of the [inmate’s] behavior, the efficacy of such
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measures, or the impact of those measures on the inmates’ mental illnesses.” Coleman v.
Wilson, 912 F. Supp. 1282, 1320 (1995). In 2014, the Court again found that Defendants
subjected class members to unconstitutional use of force and ordered Defendants to
revise their policies accordingly. See April 10, 2014 Order, ECF No. 5131 at 72. In
response, Defendants filed policies and procedures meant to foster a “sweeping culture
change for CDCR as it expects staff to step back and evaluate the totality of the
circumstances, whenever circumstances permit, before using force.” ECF No. 5190 at 10.
Six years later, our declarations show that this sweeping culture change has yet to arrive
at many CDCR prisons.

To use CSP-Lancaster (LAC) as one example, Plaintiffs filed 29 declarations from
Armstrong and Coleman class members. See Decl. of Michael Freedman in Supp. of
Mot. to Stop Defendants from Assaulting, Abusing and Retaliating Against People with
Disabilities (“Decl. of Michael Freedman in Supp. of Statewide Mot.”), Dkt. 2948-2,
Exs. 25-53.

Taken together, these declarations make clear that despite the significant reforms
in use of force regulations over the years, and educational efforts to improve the
professionalism and skill of custody staff, staff misconduct is a stubborn problem, and the
remedy for use of force problems remains incomplete. Several LAC declarations report
that custody staff routinely enter class members’ cells based on pretexts for an
immediate, emergency use of force, rather than using the more prolonged and
burdensome approach for controlled use of force incidents, (requiring videotaping,
among other measures) that was mandated by the 2014 Coleman use of force reforms.

For example, Mr. | . 2 Co/eman class member at the

CCCMS level of care, recounts in his declaration that he had a verbal exchange with staff
when he was feeling suicidal and wanted to see mental health staff. He reports that even
though he was cooperative, LAC custody staff formed a cell extraction team and shouted
“unresponsive inmate” to justify an emergency use of force and their entry into his cell.
See Decl. of Michael Freedman in Supp. of Statewide Mot.”, Dkt. 2948-2, Ex. 47 at

99 16-19. Mr. I 2!so reports that this kind of improper “emergency” use of force
based on a phony pretext is common: “I have many times witnessed officer yelling that
an incarcerated person at LAC is ‘unresponsive’ in order to rush their cell” and thereby
avoid the restrictive Coleman mandates on controlled uses of force. /d. atq 18. Other
declarations report similar emergency uses of force and cell entries based on false
assertions of an emergency. See Decl. of Michael Freedman in Supp. of Statewide Mot.,
Dkt. 2948-2, Ex. 32, at 99 10-15, respectively.
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We are aware that the Coleman Special Master, in particular, is familiar with the
stubbornness of these issues, given the Special Master’s past recommendations that
resulted in court orders directing sweeping cultural change initiatives at Corcoran and
SVSP, and his more recent efforts to address staff misconduct at CSP-Sacramento in
2016, which succeeded in convincing Defendants to install cameras in many parts of
CSP-Sacramento.

Medical and Mental Health Personnel

Our work on the recent Armstrong Motions suggests two significant areas of
concern to you as managers and monitors of the CDCR’s mental health care and medical
care systems. First, there are some instances where medical and mental health staff seem
to actively impede the ability of assaulted class members to seek relief, by failing to
accurately document injuries and/or failing to take the individual to the TTA or medical
clinic in a timely manner in order to obtain needed care. Second, our work has illustrated
a culture in which medical and mental health staff are not reporting misconduct by
custody staff through the appropriate channels.

With respect to the first problem, CCHCS’s Health Care Department Operations
Manual, Chapter 4, Article 1.3, Medical Evaluation for Assaults, Cell Extractions, and
Use of Force, requires Licensed Nursing Staff to “‘evaluate the patient as soon as
practicable after the patient has been involved with an assault, cell extraction or any
application of use of force.” Id., Section 4.1.3(d)(6)(A). The Manual further requires
Licensed Nursing Staff to “document the incident with findings on a CDCR 7219,
Medical Report of Injury or Unusual Occurrence, and document comprehensive medical
information in the health record.” /d., Section 4.1.3(d)(6)(B).

We have received many reports, some of which are summarized in Exhibit A
hereto, of nursing staff or psychiatric technicians failing to follow the Manual and instead
refusing to fully document the injuries sustained by class members due to use of force by
staff members. If true, these staff members are failing to follow CCHCS policy. See
HCDOM, Chapter 4, Article 4.1.3.

For example, according to one declaration, officers at LAC brutally assaulted
—an EOP Coleman class member—on April 12, 2019. Once the
beating stopped, officers cuffed Mr. Jjjjj and dragged him to the D-Yard gym, where
they beat him again. After the assault, a psychiatric nurse evaluated Mr. Jjjjj while in a
holding cage in the gym, but refused Mr. ] request to speak without an officer
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present and then failed to complete a comprehensive Form 7219. As a result of the
nurse’s failure to perform her duties, Mr. Jjjjjj remained in the holding cage, naked and
bleeding, for five hours, until another psychiatric technician examined him and
comprehensively documented his injuries. Copies of the two, inconsistent Form 7219s
attached hereto as Exhibit B, confirm that there were two evaluations of Mr. Jjjj by
different psychiatric technicians five hours apart. As a result of the second evaluation,
Mr. ] was quickly sent out to the Antelope Valley Hospital (“AVH”) where he was
diagnosed with blunt head trauma and fractured ribs. Hospital staff members at AVH
tried to take photographs of him because they believed a crime had taken place against
him, but LAC custody staff would not allow this. Decl. of Michael Freedman in Supp. of
Statewide Mot., Dkt. 2948-2, Ex. 41, 99 16-26.

As another example, officers at RJD trapped | -
Coleman (EOP) and Armstrong (DNH, DLT) class member—in the sallyport of Building
2 on Facility A and proceeded to beat him so badly that they broke his arm and his jaw.
For seven hours after the incident, nursing staff who worked in Building 2, following
orders from officers, refused to provide Mr. |l With medical treatment, give him a
pass to the TTA, or call in a medical emergency, even though his arm was visibly broken
and he was bleeding from his face and mouth. One of the nurses said to Mr. | R
“[t]he COs told me to leave it alone and not do anything.” Decl. of Michael Freedman in
Supp. of RJD Mot., Dkt. 2922-2 to 2922-5, Ex. 57, 99 8-18; Ex. 11, 44 31-34; Ex. 16,

99 10-14; Ex. 54, 99 9-16; Ex. 57, 9 12.

The second problem has to do with whether adequate channels and support are
being provided by CDCR to allow and require clinical staff members to safely report any
misconduct that they observe. In Coleman, the Court ordered Defendants to implement a
Custody Mental Health Partnership Plan (CMHPP) in an effort to make custody staff
more knowledgeable and professional in their dealings with individuals with mental
health issues. That order was in response to recommendations made by the Special
Master regarding staff misconduct that the Coleman court monitors observed, heard about
from staff and class members on their tours, and documented in the Twenty-Sixth Round
monitoring report. See August 9, 2016 Order, ECF No. 5477 at 7, 9 (order in response to
26™ round report requiring the creation and implementation of plan to achieve successful
collaboration between custody and mental health); Special Master’s Twenty-Seventh
Round Report, ECF No. 5779 at 145 (reporting on defendants’ completion of the initial
phase of the CMHPP).
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The declarations that plaintiffs have uploaded show that the CMHPP, whatever
benefits it has had, has not fully solved CDCR’s problems with staff misconduct against
individuals with physical disabilities and mental health disabilities. Indeed, it is striking
and discouraging that the two institutions where we have documented the most pervasive
staff misconduct thus far in our two motions — RJD and LAC — were two of the very first
institutions trained in the CMHPP in the summer of 2017.

Moreover, the experiences of two CDCR psychologist whistleblowers who came
forward at RJD, Dr. il and Ms. Turner, which are documented in Plaintiffs’
Motions, see Dkts. 2922-5 and 2948-2, Exhibits 84 and 64 respectively, show that
whistleblowers currently face a lack of support from superiors, rejection from their peers,
and serious retaliation when they report misconduct against individuals with disabilities.
Taken together with the paucity of reports we know about by medical and mental health
staff regarding excessive force incidents where clinical staff were present, we believe that
the so-called “Safe Reporting” component of the CMHPP training needs to be
strengthened. In addition, separate from the CMHPP, clinical staff should be reminded of
their ethical and professional duties to report misconduct.

We also intend to seek discovery regarding the CCHCS hotline for reporting
misconduct. If that process is working, it is important to remind staff of the availability
of that channel for reporting misconduct. As Homer Venters has documented in his book
Life and Death in Rikers Island (2019), medical and mental health staff can play an
important role in decreasing unnecessary violence in prison and jail settings.

Consistent with Dr. Venters’ approach, our proposed orders in support of the
Motions seek remedies that will require your cooperation. For example, item (g) in our
proposed order to the Armstrong court seeks training on basic human rights and de-
escalation for all custody, mental health, and medical staff. This training would include
reporting requirements, whistleblowing, non-retaliation, and treatment of incarcerated
people as patients. The proposed order would also require CDCR staff to collect the
names of all staff and incarcerated person witnesses to all uses of force and medical staff
to document fully and report suspicious injuries to incarcerated people. Dkt. 2948-6 at
19-20.

We ask you to assign staff to investigate the issues involving medical and mental
health staff members described in the declarations. We also request that you provide
additional training on reporting injuries. Such reports, especially if kept in the electronic
medical record, could help provide an early warning system for pockets of violence and
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abuse within the system. These issues should continue to be a part of the Coordination
Meetings conducted pursuant to the formal case coordination orders.

It is in all our interests to reduce unnecessary injury and suffering within the
system, especially during this terrible time of pandemic. Thank you for taking the time to
review and investigate the declarations. We look forward to a productive discussion of
ways to reduce these incidents.

Very truly yours,

ROSEN BIEN
GALVAN & GRUNFELD LLP

/s/ Gay Crosthwait Grunfeld

GCG:cg
Enclosures: Exhibits A-B

cc: Ed Swanson
Tamiya Davis
Alexander “Lex” Powell
Nicholas Meyer
Patricia Ferguson
Amber Lopez
Erin Anderson
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Alicia Bower
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Chance Andes
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1. B (PNH, CCCMS) is a 52 year old Armstrong and
Coleman class member also designated high risk medical. His declaration describes

being the victim of staff misconduct at LAC on November 20, 2019 in the program
office. A sergeant struck Mr. JJjjijin the face and then multiple officers kneed him in
the back and face while handcuffing him. Officers then placed him in the C-Yard gym.
A nurse came to evaluate his injuries and he showed the nurse injuries to his knees, back,
and tailbone and a four to five inch abrasion on his left elbow. However, according to the
form, the nurse documented the laceration as an old injury. After Mr. |l as placed
in ASU, a mental health staff person interviewed him about his report of suicidality.

Even though he told this staff person he felt suicidal he was not placed in a crisis bed.

As of April 20, 2020, Mr il had been in ASU since the incident. He has
been denied medical and mental health appointments, and informed CDCR psychiatrist
Dr. Weiner that custody staff were falsely saying he was refusing appointments.

2. N NN NN (DPM, CCCMS). [ M is @ 56 year old

Armstrong and Coleman class member. His declaration describes being a victim of staff
misconduct at RJD on July 14, 2019. On that day, Mr. ] Was assaulted by
correctional officers in the dayroom of Building 3 on Facility A. An officer body-
slammed Mr. ] to ground, and then put his knee on Mr. ] throat with such
force that he could not breathe and then repeatedly kneed Mr. ] in the face, before
another officer joined in the assault.

Mr. ] was eventually taken by medical staff to the TTA, where he waited for
several hours before being taken to the hospital. During this time, a Registered Nurse
mocked and taunted him based on his disability, asking Mr. JJjjjij ‘*What are you,
crippled now?” Other medical staff stood by and allowed custody officers to ridicule
and threaten Mr. Jjjjij in the TTA, and to roughly grab at his body while he lay on the
TTA bed.

After Mr. ] returned from the hospital later that day, one of the transport
officers explained that Mr. Jjjjjj needed a wheelchair, but the same Registered Nurse
who had ridiculed him earlier refused, stating, “Fuck him, make him walk.”

3. N W W (DPM, CCCMS). I I is 2 65

year old Armstrong and Coleman class member. His declaration describes being a victim
of staff misconduct at RJD on August 27, 2018, in the medical trailer on Facility A.

While Mr. ] Was sitting on a chair in the medical trailer, across from the
nurse who was about to examine him, the escorting officer began assaulting Mr. | N
The officer shoved Mr. i scveral times hard while he was sitting in the chair,
slamming him into the desk, leaned his full body weight on Mr. Jjjjlij While he
remained in the chair, and then grabbed his beard and pulled so hard that he ripped out

part of Mr. | beard.
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There were two nurses present in the medical trailer during the assault, but they
simply got up and walked to the other end of the trailer, and did not say or do anything to
intervene. After the escorting officer stopped attacking Mr. |Jjjili] the nurses came
back and conducted an examination of Mr. JJjjilij as if nothing had happened.

4. I B B (DLT, DNH, EOP) is a 64 year old

Armstrong and Coleman class member also designated high risk medical. His declaration
describes being the victim of staff misconduct at RJD on April 24, 2019 in Building 2 on
Facility A. After clearing the building of all possible witnesses, three officers trapped
M. in the sally-port of Building 2 and beat him severely. Mr. || R
incurred fractures to his left arm and jaw. At the direction of custody staff, nursing staff
then denied Mr. ]l medical attention for his serious injuries until 1:00 a.m. —
approximately eight hours after the assault.

5. I B B (DPM, EOP) is a 55 year old Armstrong and

Coleman class member also designated high risk medical and chronic-care. His
declaration describes being the victim of staff misconduct at RID on February 14, 2020
both on the central plaza at RJD and on the yard of Facility A. After Mr. || R
expressed that he was feeling suicidal and needed to speak with a clinician, a group of
sergeants escorted him outside of the clinic, threw him on the ground, and told him,
“there’s your fucking clinician, now kill yourself.” The officers then drove Mr. |
to Building 2, escorted him into the sally-port, and beat him. After the incident, Mr.
B V25 cxamined by a nurse, who documented some, but not all, of his injuries.
When Mr. ] showed her his undocumented bruising and redness, she said, “Oh,
that’s just because you are old.” Three days after that incident, medical staff completed a
second 7219 form that documented a more extensive set of injuries.

6. I (PPM, CCCMS) 1s a 57 year old Armstrong

and Coleman class member also designated high risk medical and chronic-care. His
declaration describes being the victim of staff misconduct at RID on April 2, 2020
outside of Building 19. As he lay unconscious, suffering from a hypoglycemic seizure,
officers assaulted Mr. JJil]l. After the incident, a nurse told Mr ] that medical
staff had observed the incident but failed to intervene. The nurse reportedly felt that
medical staff did not do enough to prevent custody staff from assaulting someone clearly
in the midst of a medical emergency.

7. S NN (PPO). NN W s o 34-year-old
Armstrong class member. According to Mr. |JJil] declaration, an officer at LAC

slammed Mr. i to the ground on December 9, 2018 in his housing area on B-Yard,
in Building 1.

Following the assault, a nurse examined him. He told her he was in a lot of pain
and asked her for help, but she told him to submit a medical request. He submitted an
emergency request the next day, but no medical staff saw him that day. The next day,
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two days after the incident, he went “man down” and was finally examined by medical
staff. As a result of his injuries from the assault, Mr. Jjjjjij needed surgery to correct a
disc that was pinching a nerve. During the surgery, Mr. Jjjjij suffered nerve damage
causing him to have ongoing incontinence issues.

8. I (EOP) is a 42 year-old Coleman class member.

His declaration describes being the victim of staff misconduct at Corcoran on April 7,
2020. Mr. I v 2s going to an appointment with his mental health treatment team
when an officer tried to slam him onto the ground for walking with his hands in his
pockets. Multiple officers then punched and kicked Mr. jjjjil| in the head, face, nose
and jaw. They then escorted him to a holding cage and rammed his head into the side of
the cage three times. After officers assaulted Mr. |l they charged him with a
Rules Violation Report (“RVR”) for Battery on a Peace Officer. In his declaration, Mr.
I rcports that he has tried to call attention to what happened to him to multiple
members of mental health and medical staff in confidential appointments. He said
medical and mental health staff do not listen to him or seem to care that officers assaulted
him.

9. I (CCCMS, Previously DPM) is a 55 year-old

Coleman class member. At the time of the assault, he was also an Armstrong class
member. His declaration describes being the victim of staff misconduct at LAC on
December 1, 2018. When Mr. il first arrived at LAC on November 26, 2018,
officers confiscated his durable medical equipment (“DME”) from his cell while he was
on suicide watch. On the morning of the assault, Mr. Jjjjjilj was in severe pain and
unable to walk without his prescribed DME. Nursing staff on LAC’s B-Yard clinic did
not evaluate him and refused to take him to the central clinic at the institution. While
being escorted back to his housing unit in a wheelchair, Mr. i went “man down”
because he needed urgent medical attention. Multiple officers then tried to force him
back into his wheelchair, grabbing and jerking at Mr. il They proceeded to punch
him in his head and lower back and pulled him across the cement. Mr. i was in so
much pain that he passed out. In the days following the assault, Mr. |Jjjjjili] put in
several requests to see medical staff at LAC, but he reported in his declaration that it took
at least a week for medical staff to evaluate him. A nurse did not fill out a 7219 form
until December 21, 2018, three weeks after the assault on Mr. i By that time,
much of Mr. ] bruising had healed. As of May 28, 2020, Mr. || Who is now
at Corcoran, continues to experience pain and discomfort in his lower back from the
assault.

10. I B B (CCCMS) is a 58 year-old Coleman class

member. At the time of the assault, he was at the EOP level of mental health care. His
declaration describes being the victim of staff misconduct at LAC on March 13, 2018. On
the morning of March 13, Mr. i told several members of custody staff that he was
hearing voices and feeling suicidal. Mental health staff did not know about Mr. | N
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mental health decompensation until 2:30 p.m. that afternoon, when staff placed him in a
holding cage to await evaluation by a psychologist. A psychologist did not come to see
Mr. I vntil 8:00 p.m. that evening. He stayed in the cage, with no access to water
or a bathroom, for over five hours. When the psychologist did evaluate Mr. |l he
did not give Mr. il 2 chance to explain his mental health issues. The psychologist
cleared Mr. | to return to his cell despite the fact that Mr. ] continued to say
that he wanted to kill himself. After the psychologist left, Mr. JJjjjili] attempted to hang
himself in the holding cage, using a torn piece of cloth from his T-shirt as a makeshift
noose. An officer then approached him, called him a “stupid nigger,” and pepper sprayed
him in the face until he passed out. Mr. JJjjjiilij continued to experience severe mental
health decompensation after the assault. He reported in his declaration that he attempted
to commit suicide three times in the months following this incident.

1. I (CCCMS) is a 35 year old Coleman class

member who also is diagnosed with a pituitary tumor and a lipoma that pulls on his right
eye and causes him pain, headaches, and twitching. He is currently undergoing
chemotherapy to treat the tumor. His declaration describes being a victim of staff
misconduct at LAC on June 29, 2018 in the CTC building. At the time of this incident,
he had just returned from going to the hospital because he had not urinated in two days.
Hospital staff were not able to fully treat him, so he returned to LAC still not having
urinated, and with a distended bladder. He was assaulted by officers after he refused to
return to his housing unit without important medical papers he had received at the
hospital. A nurse in the CTC had insisted on taking these from him. While he was being
assaulted, the officers yelled “we don’t give a fuck about your bladder.” They kicked
him so hard that he defecated. He received three 7219 forms after the assault—the first
two said he had no injuries. He finally got the third 7219, accurately documenting his
injuries, after talking to the psych tech that filled out this true 7219 and filing a 602. He
did not receive a copy of the accurate 7291 until March 19, 2019, nearly 9 months after
the assault. He received X-rays on his ribs 3-4 days after the assault. He was told his
ribs were not broken, but was never shown the X-rays. About a year after the assault, he
went to the outside hospital and was told that it looked like his ribs had been fractured in
the past and had healed themselves over time. He also received a mental health
assessment for the RVR he received to cover up this assault. Dr. Seliktar at LAC did the
evaluation. Dr. Seliktar never evaluated him for the correct RVR, because he came to his
cell to evaluate him about the incorrect charge, and then never came back after promising
he would come back to re-do the evaluation.

12. 1 (EOP) is a 42 year-old Coleman class member.
His declaration describes being the victim of staff misconduct on three separate occasions
while at LAC—on November 30, 2018 in R&R when he first arrived to LAC, on August
1, 2019, on the D-4 yard, and on November 8, 2019, while walking back from pill line in
D-4. On the first occasion in R&R, he was assaulted after telling officers did not want a
cell-mate due to his mental health symptoms, namely paranoia. When he expressed these
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mental health concerns, the sergeant threatened him with a battery charge if he did not
house in the cell they put him in. After reporting that he did not want to be housed with
anyone, he was evaluated by a nurse in a holding cage in R&R, and during the evaluation
was threatened again by a lieutenant and told that he was going to get beaten up and
charged with a battery. The nurse did not intervene.

13. 1 B B (CCCMS) is a 52 year old Coleman class member.
He also has medical issues including a hernia and foot pain, and though he is not listed as
an Armstrong class member, he receives accommodations such as a lower bunk chrono,
hernia belt, and orthotic inserts in his shoes. His declaration describes being the victim of
staff misconduct on April 12, 2019, while housed in D-4 at LAC. He was assaulted as he
was walking back to his unit after a meeting with his mental health clinician. During this
meeting, he asked her to help him report some staff misconduct he had been experiencing
on D-Yard. Officers had torn up his cell a few times, he believes in retaliation for filing a
602 requesting single-cell status because of his medical and mental health issues. He was
assaulted by a number of officers as he was exiting the gate from the EOP treatment
building on D-Yard, and beaten until he was unconscious. After the assault, he was
dragged into a holding cage in the gym. Initially, a psychiatric technician named Mr.
Chhura came in fill out a 7219 and evaluate his injuries. After about five minutes of the
evaluation, Mr. i asked Mr. Chuura if he could talk with him privately, since one of
the officers who assaulted him was present during the evaluation and kept taunting him.
Instead of taking him to a private setting or asking the officers to grant them privacy, Mr.
Chuura said he could not do anything for Mr. Jjjjjij and left the gym without completing
the evaluation. He then sat in the holding cage for five hours until a different psychiatric
technician entered the gym and took him to the TTA for treatment.

14. 1 W B (EOP) 1s a 48 year old Coleman class member. He
also has periodic seizures and falls, and was designated high risk medical in the past for

this reason. His declaration describes being the victim of staff misconduct at LAC on
September 9, 2019. After he was assaulted by officers in his cell in D-4, he was taken to
the gym and then to the TTA after being evaluated. Atthe TTA, the doctor said he
should go to an outside hospital to be treated. After speaking with officers, the doctor
rescinded his comment about the outside hospital for no apparent reason, and said that
Mr. il would be treated in the EOP ASU, which is not a medical unit. Three days
after the assault, Mr. JJjjjij requested X-rays on his collarbone and shoulder due to the
extreme pain he was in. He found out his shoulder was fractured, but did not see the
orthopedist until November 9 or 10, almost 2 months after being assaulted. He was told
he needed to have surgery for a fracture in his shoulder, but was not approved for that
surgery by CDCR until March of 2020. He is currently waiting on this surgery.

15, 1 (EOP) is a 42 year old Coleman class
member. He is also diagnosed with HIV. His declaration describes being the victim of
staff misconduct at LAC on April 14, 2020, after refusing to cell with his old cellmate,
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who he knew was exhibiting COVID-19 symptoms, upon returning from the mental
health crisis bed. He refused to cell with him due to his compromised immune system
and not wanting to contract COVID-19. The clinician who performed his mental health
evaluation for the RVR he received for battery because of the incident reported that his
mental health played no role in his RVR, even though he had just returned from the
MHCB and was experiencing paranoia and distress over being celled with someone with
COVID-19.

16. 1 I E (CCCMDS) is a 45 year old Coleman class
member who also suffers from a rare lung disease. His declaration describes being the
victim of staff misconduct at LAC on March 21, 2020 while in his cell in the D-5 EOP
ASU. He asked to speak to mental health staff because he was feeling suicidal. The
sergeant refused to call mental health staff and then performed a cell extraction despite
the fact that Mr. |Jil] Was not refusing to leave his cell, or refusing to follow orders.
He was only asking for mental health help. There was a psychiatric technician named
Ochen who told staff to pull him out of the cell. Staff did not respond to PT Ochen, and
in a later interview PT Ochen denied that he had told staff not to cell extract Mr.
B After the assault, Mr. ]l was taken to the TTA and then to the hospital,
but a 7219 was never done. Upon return from the hospital, Mr. il reported the
assault to a sergeant and an RN named Saunders, and neither of them seemed to report
the assault. Mr. il Was assaulted by staff again on April 2, 2020, while in his cell
in the STRH. He was coming back from a meeting with his mental health clinician, who
had told him that medical staff had failed to document his injuries form the March 21
assault. He was beaten up and sexually assaulted in his cell in the STRH on April 2.

17.  EEE (EOP) is a 54 year old Coleman class member. His
declaration describes being assaulted in the D-Yard gym on January 13, 2020 after

refusing to take off his Keffiyeh, a head scarf reflecting his Muslim faith. After he was
assaulted by officers in the gym, he was placed in a holding cage. He was in the holding
cage for about two hours before being evaluated. During those two hours, at least one
nurse walked through the gym. He asked her and the officers for help and medical
treatment, but all of them refused to help. He was taken back to his housing unit without
medical treatment, but then eventually went to the medical clinic on D-Yard after
requesting help from unit staff. He reported the assault to a nurse in the D-Yard clinic,
who appeared to document his injuries. Mr. Jjjjjj never received that report
documenting his injuries, even though he asked for a copy.

18. I (PLT, EOP) is a 43 year old Armstrong and

Coleman class member. His declaration describes being assaulted by officers at KVSP
on three separate occasions. On January 29, 2019, he assaulted in the B Section dayroom
of C-8 while trying to get his medications. He was assaulted after asking to speak with a
sergeant. He was ordered to lie on the ground, even though he was wearing a mobility
vest indicating he cannot lie on the ground. The officers slammed his face into the
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dayroom table multiple times. He never had his injuries evaluated or documented on a
7219 form, and never received the medications that he set out to get that morning, despite
asking for both of these things. On July 8, 2019, he was assaulted again in the dayroom
and forced to walk to the holding cage without his cane. He sustained injuries to his
shoulder and his legs were in pain after being forced to walk without his cane, but he
again did not receive evaluation of or treatment for his injuries, and a 7219 form was
never filled out. He filed a 7362 requesting medical care the day after the assault, and in
response, the nurse told me that he should have told her sooner about the injuries.
However, this nurse witnessed him being assaulted, so she knew about the injuries.

19, I (CCCMS) 1s a 25 year old Coleman class
member, formerly housed at CSP-Corcoran at the CCCMS level of care. Mr.
alleges that on September 3, 2019 he was the victim of a series of use of force incidents
at CSP-Corcoran while being taken to segregation in 3A03. During one of these
incidents he was hit with a baton and his jaw broken. After arriving at 3A03, he was left
in a cage for several hours with a broken jaw, unconscious and without medical
treatment. He awoke and signaled to the pill call nurse, pointing to his swollen jaw. She
finished her rounds before informing the sergeant of his injuries. Mr. || then
was told he had to wait until his bleeding calmed down to be taken to the CTC.

He received two Rules Violation Reports for these September 2019 incidents, but
the Mental Health Assessment for an RVR resulting in a SHU term did not occur until
March of 2020, approximately six months later and at a different institution. He alleges
that the clinician did not document everything he said in the assessment.

20. I (FOP) is a 23 year old Coleman class member,
formerly housed at Kern Valley State Prison at the EOP level of care. Mr. Jjjj alleges

that on September 16, 2019 officers assaulted his cellmate, and as they were finishing
assaulting his cellmate, removed Mr. ] from his cell, slammed his head of the floor,
and assaulted him as well. Officers then picked him up off the ground, threw him head
first into the showers on his unit, and slammed his legs into the door two times. He was
then escorted outside onto the yard of his unit to walk to the program office. On the
walk, he was kicked in the testicles and threatened with being shot by the gun in the yard
tower. When he arrived to the program office, he was placed in a holding cage for two
hours. He was handcuffed the entire time. He was evaluated for injuries by nurses two
or three different times for pain in his legs and head. The first two times nurses came to
evaluate him, they barely investigated his injuries, did not use a flashlight, and
documented that he had no injuries. The third time a nurse came, she used a flashlight to
examine him, and partially documented the injuries, but refused to document his leg and
ankle injury, despite that his leg and ankle was visibly swollen. He was eventually
transported to an outside hospital where he was diagnosed with swelling of his scalp and
ankle. He filed a 602 staff complaint about this incident around September 19, 2020, and
was not evaluated by a nurse prior to his videotaped use of force interview. This nurse

[3558423.1] 7



Case 4:94-cv-02307-CW Document 3024-1 Filed 07/29/20 Page 75 of 858
PRIVILEGED AND CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDERS

documented no injuries at first, but after Mr. Jjjj showed her the knots in his head and
ankle, she wrote those injuries down on the 7219 form.

[3558423.1] 8
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sUPPLEMENTAL DECLARATION OF | I

I, - - declare:

1. I have personal knowledge of the matters set forth herein, and if called as a
witness, I could and would competently so testify.

2. My California Department of Corrections and Rehabilitation (“CDCR”)
number is - I am currently housed at Richard J. Donovan Correctional Facility
(“RJD”) in Building 1 on Facility A. T am 69 years old.

3. I have previously submitted a declaration about my experiences with staff
misconduct at RJD, which I signed on March 27, 2020. I submit this supplemental
declaration about staff misconduct that I have recently experienced at RJD.

4. Ever since I reported the February 2020 incident involving Ofﬁcer-
and resulting in the death of my friend, - - staff members at RJD have
been harassing me. Staff have been making comments to other incarcerated people calling
me a “rat.” | know this because my friends tell me that officers and other incarcerated
people are calling me a “snitch” behind my back.

5. The biggest problem I have experienced is that staff no longer let me out of
my cell during medication time. I have serious medical conditions and I am supposed to
receive my routine medication four times a day and my diabetic medication twice a day.
Staff release people in the housing unit section by section. Now, instead of releasing me
for medication with everyone else in my section, staff keep me locked in my cell. This
happens multiple times a day. I have to yell to staff and kick my door just to be let out. I
fear for my life when staff will not let me out of my cell for medication. I have serious
medical con