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INTRODUCTION

Defendants recognize that the R.J. Donovan Correctional Facility has challenges
necessitating support. Defendants are and have been committed to an urgent and proactive
response to issues at that facility, which have been underway long before Plaintiffs filed their
motion. Plaintiffs’ own evidence confirms that Defendants take the reports of staff misconduct at
R.J. Donovan seriously. And Plaintiffs admit that Defendants responded with comprehensive
investigative, corrective, and preventative measures. Plaintiffs’ understated description of these
efforts, however, is incomplete. They also overstate their evidence and misrepresent several
incidents.

In December 2018, the California Department of Corrections and Rehabilitation (CDCR)
assembled and deployed a strike team to R.J. Donovan to investigate staff misconduct complaints
on Facility C identified in an internal oversight report. That investigation found specific issues at
that facility, which CDCR took significant steps to address in a sustainable manner through a
comprehensive, multi-faceted approach. CDCR immediately began sending experienced
executives to R.J. Donovan to provide training and hands-on guidance. Several key leadership
changes were made. The Facility C associate warden and captain offices were relocated and
administrative time was reduced to provide better hands-on supervision. Blind spots were
identified and access restricted. Supervisory positions were increased. Additional staff were
assigned to address advocacy letters and staff complaints. Facility C captains began meeting with
the inmate-led advisory council every other week to improve communication. Serious adverse
disciplinary actions increased—R.J. Donovan dismissed six officers in 2019 for misconduct
involving inmates, compared to one dismissal in 2017 and two in 2018. There were also four
criminal prosecution referrals and additional suspensions without pay or salary reductions.

Importantly, these and CDCR’s other responsive efforts are proving to have the intended
effect—R.J. Donovan’s Facility C has seen a dramatic reduction in use-of-force incidents (44%)
and staff misconduct complaints (40%). The institution as a whole has seen improvements, too.

CDCR is continuously working to ensure that all of its facilities have comprehensive

processes for addressing staff misconduct allegations. To that end, CDCR deployed a new
1
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statewide Allegation Inquiry Management Section (AIMS) earlier this year to provide increased
independent review of inmate staff complaints. Plaintiffs identify this new system as the “largest
and most relevant change” and a “step in the right direction,” which is not surprising given they
participated in developing that system. But those statements understate the significance of this
new system. Defendants expect AIMS will continue to improve compliance with CDCR policies.

The declarations provided by Plaintiffs in support of their motion identify incidents of great
concern to CDCR. Defendants will not tolerate staff abuse against inmates, disabled or not.
Reports of inmate mistreatment have been and will continue to be referred for investigation and
formal discipline, including dismissal. For example, the incident of an officer kicking an inmate
as reported by a psychologist and cited by Plaintiffs (First Freedman Declaration Ex. 84) was
referred for investigation, the officer was dismissed, and the State Personnel Board upheld the
dismissal. Many of the allegations, however, have already been investigated, found to be without
merit, and therefore undermine Plaintiffs’ claims and are disputed by Defendants. However, even
where factual inconsistencies have been identified, out of an abundance of caution, all of the
inmate declarations have been referred to the Office of Internal Affairs for review and inquiry.

A full picture of the accommodation request and grievance activity at R.J. Donovan,
moreover, refutes Plaintiffs’ claim of a systemic interference with class members’ ability to
request accommodations and make complaints. For example, despite some of Plaintiffs’ inmate
declarants claiming they were reluctant to submit grievances or request accommodations through
intimidation, all of the inmate declarants did frequently request accommodations and submit
grievances—over 1,100 from 2017 to mid-2020. Thirty-five of the declarants submitted a
grievance about the same staff misconduct alleged in their declaration. And Armstrong class
members collectively submitted 3,800 ADA-related requests and complaints at R.J. Donovan
from 2017 to 2019. This demonstrates that the accommodation and grievance system is available
to Armstrong class members, and other inmates, and is in active use.

This Court’s prior orders and the remedial plan in this case outline in detail the grievance
and accommodation request process and Defendants’ related obligations. But Plaintiffs do not

move to enforce those orders or hold Defendants in contempt for any alleged violations, because
2
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there have been none. Instead, Plaintiffs make the disconnected, overbroad, and grossly intrusive
demand for entirely new relief never before requested or ordered in this case—to overtake R.J.
Donovan’s correctional-security operations, use-of-force review protocols, and staff misconduct
inquiry and investigation process, none of which are part of the Court’s prior orders. This request
must be denied. This class action is about providing disabled inmates with access to programs,
services, activities, and accommodations. Plaintiffs have not pointed to, because they cannot, a
clear order of this Court that would authorize the sweeping correctional security order they
demand. Neither the complaint nor any prior order of this Court addresses or identifies the
excessive force or retaliation claims that they now assert, most of which are completely
unconnected to access issues. Plaintiffs’ request is thus beyond the scope of the violations
previously found in this class action and is not properly before this Court.

Instead of moving for contempt for alleged violations of prior court orders, the relief
Plaintiffs seek appears to be a new permanent injunction request, but they have failed to identify
or discuss, much less meet, the well-established requirements for an injunction. Here, the
sweeping changes that CDCR is continuing to implement at R.J. Donovan, including the new
AIMS independent inquiry system, and the fact that class members are availing themselves of the
grievance and accommodation process, weigh against both irreparable harm and the public
interest in granting their requested injunction.

Finally, even if Plaintiffs had met the factors supporting permanent injunctive relief, which
they have not, their request fails the Prison Litigation Reform Act’s (PLRA) needs-narrowness-
intrusiveness test. Thus, the Court must deny Plaintiffs’ motion.

STATEMENT OF THE ISSUES!
1. Only claims and allegations asserted in the complaint are properly before the Court.

Here, the operative complaint makes no mention of excessive force, retaliation, assault, abuse, or

! In violation of Civil Local Rule 7-4(a)(3), Plaintiffs fail to include a statement of the
issues. This omission is especially significant here because the legal mechanism for their
requested relief is unclear and confused (see discussion below at pages 25 to 30). For example,
Plaintiffs do not move for contempt, but their citation to Parsons v. Ryan, 949 F.3d 443, 454 (9th
Cir. 2020), is to a court’s civil contempt powers. Pls.” RJD Mot. 41, ECF No. 2922. Because
Plaintiffs do not move for contempt, modification of a prior injunction, or enforcement of a prior

3
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the First or Eighth Amendment. Nor does the remedial plan for this case concern those issues.
Those purported violations have not been litigated or established. Yet those are the claims and
allegations that form the basis of Plaintiffs’ motion to overtake correctional security operations at
R.J. Donovan. Should the Court deny Plaintiffs’ motion because it improperly attempts to litigate
allegations and claims not properly before this Court?

2. Injunctions are an extraordinary remedy to be used only in a clear case. The moving
party must establish irreparable harm, inadequacy of legal remedies, and that the balance of
hardships and public interest weigh in their favor. CDCR has already implemented
comprehensive changes at R.J. Donovan that have proven effective, and Plaintiffs continue to use
the accommodation and grievance process at a significant rate. Should the Court deny Plaintiffs’
injunctive request because it fails the basic prerequisites?

3. The PLRA bars prospective relief unless it is narrowly drawn, extends no further than
necessary, and is the least intrusive means. Plaintiffs request an injunction overtaking
correctional security operations because they claim they experienced staff misconduct dating back
to 2017 and were unable to request accommodations or submit grievances. But R.J. Donovan
accepted over 3,800 ADA-specific submissions from Plaintiffs from 2017 to 2019, and CDCR
already implemented comprehensive responsive measures that dramatically decreased use-of-
force incidents and staff complaints. Does Plaintiffs’ requested injunction fail the PLRA’s needs-

narrowness-intrusiveness requirement?

STATEMENT OF THE CASE

L IN SEPTEMBER 2018, CDCR’S OFFICE OF AUDITS AND COURT COMPLIANCE
ALERTED CDCR TO POTENTIAL STAFF MISCONDUCT ISSUES AT R.J. DONOVAN.

CDCR’s Office of Audits and Court Compliance is tasked with maintaining a high level of
professionalism and accountability within CDCR and, to that end, performs audits, internal
control reviews, and compliance assessments of the State’s prisons. Decl. Miller Supp. Defs.’
Resp. PL.’s RID Mot. (Miller Decl.) 99 4, 5. In late August 2018, CDCR’s Office of Audits and

Court Compliance conducted a four-day joint compliance review of the Disability Placement

order, they waive those issues. Greenwood v. FAA, 28 F.3d 971, 977 (9th Cir. 1994) (courts “will
not manufacture arguments” and ““a bare assertion does not preserve a claim”).

4
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Program at R.J. Donovan. Id. at § 10. The next month, in late September 2018, the Office of
Audits and Court Compliance issued a memorandum identifying that, during the review, the
compliance team interviewed twelve inmates, seven of whom alleged serious staff misconduct on
Facility C. 1d.; First Decl. Grunfeld Supp. Pls.” RJD Motion (First Grunfeld Decl.) Ex. G, ECF
No. 2922-1. The Office of Audits and Court Compliance recommended CDCR investigate these
allegations and take reasonable action to prevent the alleged misconduct from occurring. Id.

II. CDCRIMMEDIATELY IMPLEMENTED CORRECTIVE MEASURES.

CDCR immediately began taking action to address the staff misconduct complaints
identified in the September 2018 memorandum. Miller Decl. 4 11-16. CDCR directed
Associate Warden Armenta to implement a strategy to change the way staff interacted with
inmates and how they monitored and responded to activity on Facility C. 1d. at § 12. Within one
week, Associate Warden Armenta reported that Facility C staff had taken several responsive steps
that could be accomplished immediately. Id. R.J. Donovan improved communications with the
Men’s Advisory Council, which is a designated group of inmates who advocate on behalf of the
inmate population. Id. This was accomplished by providing the inmate council with an office
and establishing regular meetings with the facility captain and associate warden. Id. Prison staff
also received additional trainings about professionalism, courtesy, mental health challenges,
decreasing violence, improving staff morale, rehabilitation, programming, and the importance of
communication, accountability, and ownership. 1d. at § 13. Mental health staff were also
instructed on reporting staff misconduct and tracking misconduct allegations. Id. The prison also
took steps to find efficiencies that reduced supervisors’ administrative work so they could
increase time among line staff and inmates, which encourages staff professionalism. 1d.

Within weeks of the auditing report, CDCR also began sending experienced executives to
R.J. Donovan to provide additional supplemental training and hands-on mentorship. Id. at § 14.
In October 2018, Associate Director Seibel traveled to R.J. Donovan to provide training to all
managers and key supervisors on cultural leadership. Id. This presentation included a social
science competent, including a discussion of the Stanford prison experiment that studied the

psychological effects of becoming a prisoner and prison guard and the effects on behavior within
5
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a prison setting, to help overcome the cognitive distortions and stereotypes that often lead to
unprofessional behavior. 1d. Associate Director Seibel also spoke one-on-one with the chief
deputy warden, the associate wardens, and the captains about the need for cultural understanding
and professionalism. ld. The following month, Warden Callahan from Chuckawalla Valley State
Prison traveled to R.J. Donovan to provide training to all staff on second and third watch about
CDCR’s expectations and how to be a great employee. Id. The training covered essentials like
respectfulness, attitude, punctuality, proper attire, passion, creativity, and adaptability. Id.

In late 2018, CDCR also made changes to management positions at R.J. Donovan,
including replacing an associate warden, the investigative services unit lieutenant, the appeals
coordinator, and the litigation coordinator. Id. atq 15. These new leaders were selected to
improve and professionalize the conduct of CDCR line staff. Id.

Also in late 2018, the Facility C associate warden and captain offices were relocated onto
Facility C to exercise more hands-on control. Id. at§ 16. Being closer to the staff and inmates
enables better management and mentorship of supervisors. ld. The associate warden’s office was
relocated to the inside of the Facility C gym—a location several inmates had alleged was a blind

spot where staff misconduct occurred. 1d.

III. INDECEMBER 2018, CDCR ASSEMBLED AND DEPLOYED A STRIKE TEAM TO
R.J. DONOVAN TO INVESTIGATE STAFF MISCONDUCT COMPLAINTS.

In early December 2018, CDCR assembled and deployed a strike team to interview inmates
at R.J. Donovan to determine if a systemic issue with staff misconduct was occurring on
Facility C, where the staff complaints were largely isolated. Miller Decl. § 17; First Decl.
Freedman Supp. Pls.” RJD Mot. (First Freedman Decl.) Ex. 2 at 1-2, ECF No. 2922-3. The strike
team was led by Associate Warden Bishop and consisted of fourteen experienced investigative
staff and seven ombudsmen. Id. All of the strike-team members, including Associate Warden
Bishop, were from prisons other than R.J. Donovan. Id.

On December 4 and 5, 2018, the strike team attempted to interview 150 Facility C inmates,
and 102 agreed to be interviewed. Miller Decl. q 18; First Freedman Decl. Ex. 2 at 1-3, ECF

No. 2922-3. The strike team took several steps to encourage inmates to speak freely, including

6
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informing staff of the interviews on a strictly need-to-know basis and having non-Facility C staff
escort the inmates. 1d. And not until the day of the interviews were R.J. Donovan staff given the
list of inmates to be interviewed. 1d. In addition to overseeing the interviews, Associate Warden
Bishop personally inspected the grounds at Facility C, taking special care to examine locations
where alleged staff misconduct occurred. Id. Interviewees identified a core group of four to
seven officers as repeat offenders. First Freedman Decl. Ex. 2 at 5, ECF No. 2922-3. Associate
Warden Bishop summarized his findings in a memorandum (“the Bishop Report”) that

recognized operational issues needing responsive action. 1d. at 11; Miller Decl. § 19.

IV. FoOLLOWING THE BISHOP REPORT, CDCR TOOK ADDITIONAL INVESTIGATIVE,
CORRECTIVE, AND PREVENTATIVE ACTION TO IDENTIFY AND REMEDY STAFF
MiSCONDUCT COMPLAINTS AT R.J. DONOVAN.

After obtaining and investigating the allegations of staff misconduct at R.J. Donovan,
CDCR took extensive measures to improve conditions. Miller Decl. 9 20-52.

A. Further Inquiries Into Alleged Staff Misconduct

CDCR immediately directed several lieutenants and sergeants, along with two agents from
CDCR’s Office of Internal Aftfairs, to conduct further inquiries into the allegations made during
the December 2018 strike team interviews. Miller Decl. 9§ 21; First Freedman Decl. Exs. 3 & 4,
ECF No. 2922-3. In January 2019, two sergeants and a lieutenant—all from prisons other than
R.J. Donovan—conducted additional interviews and identified additional evidence. Id. They
recommended further inquiries be made for some of the complaints. Id. Additionally, from
August to November 2019, two experienced retired annuitants, who worked as special agents
within the Office of Internal Affairs, reviewed over one hundred staff complaints to help ensure
staff misconduct issues were timely identified and addressed. Miller Decl. 21 And for four
months in 2019, CDCR also directed a lieutenant and a sergeant at R.J. Donovan to focus on
issues raised by advocacy letters from Plaintiffs’ counsel, as well as the staff complaints
discussed in the strike-team interviews, to ensure timely processing. 1d. at § 22.

B.  Staff Discipline

CDCR’s Office of Internal Affairs performs complete and objective independent

investigations into staff misconduct allegations that, if true, would result in adverse disciplinary
7
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action. Miller Decl. § 24. This office is separate from the institutions, and the investigations are
completed by independent special agents to ensure fairness and consistency. Id. Investigations
are performed by internal affairs staff, not the investigative services unit at the institution. Id. at
9 29. Investigators use a variety of means to obtain information, including conducting witness
and subject interviews, reviewing audio and video surveillance, and obtaining forensic
information, such as the subject’s e-mails. ld. The Office of Internal Affairs does not place any
special weight or other assessment of credibility on an officer’s statement over an inmate’s
statement, but the allegation must be corroborated by additional evidence. Id. at 9 30; see also
First Grunfeld Decl. Ex. S [Inspector General Wesley Dep. Trans.] at 22:7—11, ECF No. 2922-1.

After the Office of Internal Affairs completes its investigation and provides its report, the
institution determines the appropriate corrective or adverse disciplinary action. Miller Decl. at
9 32. In some cases, corrective action and documentation, like requiring additional training, is the
appropriate response. ld. For adverse disciplinary action, CDCR’s employee disciplinary matrix
provides nine penalty levels, including official reprimand, various degrees of salary reductions
and suspensions without pay, demotion to a lower class, and dismissal. 1d. at 4 33. Criminal
cases that rise to the level of probable cause are submitted to a prosecuting agency for
consideration. See id. at 9 33-34.

R.J. Donovan has issued increasingly more severe disciplinary actions over the past three
years. 1d. at 9§ 34-35. In 2017, R.J. Donovan dismissed one officer for staff misconduct
allegations involving an inmate. Id. at 9 35. In 2018, there were two dismissals.” Id. In 2019,
however, R.J. Donovan dismissed six officers for staff misconduct involving inmates. Id.
Similarly, in 2017, there were no criminal prosecution referrals, but there was one in 2018 and
three in 2019. 1d. at §34. From 2017 to 2019, there were also 35 suspensions without pay or
salary reductions for staff misconduct allegations involving an inmate. Id. at q 35.

This disciplinary system has been used to address many of the incidents identified by

Plaintiffs’ declarants (discussed below at pages 15—-16). For instance, Plaintiffs’ motion cites a

2 In one additional case, the staff member was dismissed but then reinstated subject to
lesser adverse action following appeal to the State Personnel Board. Miller Decl. § 36.
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psychologist who observed an officer kick an inmate. Pls.” RJD Mot. 30, ECF No. 2922. R.J.
Donovan sent an investigation request to the Office of Internal Affairs regarding that incident.
Miller Decl. § 37. Following the investigation, R.J. Donovan dismissed the officer and the State
Personnel Board upheld the dismissal. Id.

C. Local Policy Changes

CDCR made a number of systemic changes to R.J. Donovan operations to reduce the risk of
disruptive or abusive staff behavior and to increase detection and accountability. 1d. at 9 39.
CDCR adjusted assignments so supervisors are more likely to be physically present for mass
movements and meals. Id. CDCR also changed how mass movements occur. ld. at 4 40. R.J.
Donovan started staggering yard releases rather than conducting multiple yard releases at once.
Id. Reduced inmate flow helps ensure the yard releases are more orderly, which reduces the
likelihood of undetected confrontations. Id.

R.J. Donovan also restricted access to the back door of the Facility C gym, where inmates
alleged staff misconduct occurred. Id. at §41. Restricting access to this blind spot and others
reduces the risk of future misconduct. Id. R.J. Donovan also changed inmate appeal collection,
so that an appeals office staff member collects the appeals from Facility C. Id. at §42. And in
December 2018, the prison changed how staff complaints were reviewed—the hiring authority
(i.e., warden or acting warden) reviewed all staff complaints from Facility C inmates. Id.

Ombudsmen also frequently visit R.J. Donovan to monitor conditions. Id. at §43. They
listen, answer questions, explain policies, and advocate for fairness. 1d. They also provide
advice, apprise the administration about significant trends, and may recommend changes in
policies and procedures. Id. There is an ombudsman assigned to monitor R.J. Donovan, and all
seven ombudsman assisted in the strike-team interviews in December 2018. Id.

In addition to these changes, in January 2020, CDCR sent a lieutenant to R.J. Donovan
from a different prison to assist in updating local operational procedures to ensure consistency
with departmental policies and expectations. Miller Decl. § 38. She also assisted the institution
with the completion of inquiries into alleged misconduct. ld. This lieutenant had previously been

part of a team at High Desert State Prison, where she successfully provided similar assistance. Id.
9
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D. Additional Training and Mentorship on Professionalism and Leadership

CDCR took numerous steps to provide supplemental training and mentorship at R.J.
Donovan from experienced correctional experts. Miller Decl. 44/ 44—51. CDCR sent two
sergeants to R.J. Donovan to provide extra training and supervision—one for two months from
January to March 2019, and the other for a full year, from January 2019 to January 2020. Id. at
9 44. These sergeants monitored mass movements and instructed staff on regular duties, like
searches, interacting with inmates, and monitoring mealtimes. ld. They also trained staff in
techniques for effective communication with inmates and de-escalation of tense situations. Id.

CDCR also sent three associate wardens with relevant experience and expertise to R.J.
Donovan from other institutions to assist. ld. at §45. Associate Warden Castro had previous
experience as the Americans with Disabilities Act Associate Warden at Kern Valley State Prison
and was assigned to assist the ADA coordinator at R.J. Donovan. Id. Associate Warden Phillips
was brought in from California Men’s Colony to assist R.J. Donovan’s Business Services
operations. 1d. M. Voong, the former CDCR Chief of Appeals, temporarily filled in as the
Associate Warden of Operations and assisted in managing inmate appeals. 1d.

Additionally, CDCR sent retired Warden Pat Vasquez, who had acted as a mentor for
leadership at other CDCR prisons, to R.J. Donovan from August 2019 to December 2019 to
mentor leadership. Id. at 9 46. And Associate Warden Stewart, a recognized use-of-force expert,
joined the R.J. Donovan leadership team as the acting chief deputy warden from September 2018
to September 2019, and then remained as an associate warden until December 2019. 1d. at § 47.
Associate Warden Stewart oversaw use-of-force training for staff while he was there. Id. Captain
Ross and Analyst Laird also provided training to staff on appropriate use and reporting of force.
Id. Retired Chief Ombudsman K. Hurdle also presented leadership and accountability training.
Id. at 49. And from February to April 2019, retired Director for the Division of Adult
Institutions Harrington mentored Acting Warden Covello. Id. at 9 50. CDCR also conducted
staff-complaint training in late October 2019 to ensure additional staff would be able to complete

accurate and thorough inquiries into allegations of staff misconduct. Id. atq 51.

10
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E. Improved Communication

CDCR took steps to improve communication among staff and between staff and inmates.
Miller Decl. q 52. Captains are to hold regular staff meetings every two weeks to discuss policies
on topics like effective communication with inmates. Id. Facility C captains were also directed
to meet with the inmate-led Men’s Advisory Council every two weeks. ld. R.J. Donovan staff

also encouraged the inmate council to reach out to them on an ad hoc basis, as needed. Id.

V. FoOLLOWING CDCR’S RESPONSIVE MEASURES, USE-OF-FORCE INCIDENTS AND
STAFF COMPLAINTS ON FACILITY C DROPPED DRAMATICALLY.

Following CDCR’s responsive measures, use-of-force incidents on Facility C—the facility
where the clear majority of staff complaints originated—dropped by 44% from 156 in 2018 to 87
in 2019. Miller Decl. q 65; Decl. McGinnis Supp. Defs.” Resp. Pls.” RID Motion (McGinnis
Decl.) Ex. B [Prison Admin. Expert Report] at 11-12, 22-25. Staff complaints also dropped over
that same period. Id. On Facility C in 2018, there were 92 staff complaints. 1d. In 2019, there
were 56. 1d. The number of staff complaints filed prison-wide also fell, from 349 in 2018 to 181

in 2019. 1d.

VI. INJANUARY 2020, CDCR ACTIVATED A NEW STATEWIDE ALLEGATION INQUIRY
MANAGEMENT SECTION WITHIN THE OFFICE OF INTERNAL AFFAIRS TO CONDUCT
NON-INSTITUTIONAL REVIEWS OF STAFF COMPLAINTS.

Starting in late January 2020 at certain institutions, and in April 2020 statewide, CDCR
activated its new Allegation Inquiry Management Section (AIMS) within its Office of Internal
Affairs. 1d. at §53. AIMS was established to handle staff-complaint inquiries raised by inmates
via the inmate grievance process. Id. at 4 54. This new unit significantly changes staff-
misconduct inquiries by taking local investigative services unit and supervisory staff out of the
inquiry process for allegations of staff misconduct and places the responsibility with non-
institution staff from the Office of Internal Affairs. Id. This process was developed in
conjunction with internal and external stakeholders, including input from Plaintiffs’ counsel. See
Second Grunfeld Decl. Ex. R, ECF No. 2948-1; Joint C.M. Stmt., ECF No. 2844.

In general, AIMS addresses inmate complaints where, after an initial review, the institution

finds there is no reasonable belief the misconduct occurred. Second Grunfeld Decl. Ex. J at 31—
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34,3640, & 45-47, ECF No. 2948-1; Miller Decl. 9 53—54. If there is no reasonable belief of
misconduct, it is not referred to the Office of Legal Affairs for a formal investigation. Id.
Allegations that do not meet this standard will now be referred as an inquiry to AIMS for further
review. Id. If that review reveals information making it reasonable to assume that misconduct
occurred, then the case is referred for a formal investigation within the Office of Internal Affairs.
Id.

Use-of-force complaints involving serious bodily injury are included in this new system,
while those involving less than serious bodily injury remain in the robust process already in
place.® Second Grunfeld Decl. Ex. J at 7073 & 141-44, ECF No. 2948-1. Great bodily injury
and deadly force allegations continue to be automatically referred to the Office of Internal Affairs
for investigation. 1d. Alleged violations of the Prison Rape Elimination Act also continue to be
automatically investigated by special investigators trained by the Office of Internal Affairs. Id. at
115-16.

In late January 2020, CDCR activated the northern region AIMS unit to cover institutions
and parole units in Northern California. Miller Decl. § 57. In addition, CDCR hired staff into
AIMS so that designated allegation inquiries from R.J. Donovan could also be included during
this activation. 1d. Although R.J. Donovan is not a Northern California institution, grievances
from R.J. Donovan have been sent for processing through AIMS since January. 1d.

This new section includes 47 new positions and reengineers the process for reviewing and
acting upon grievances alleging unnecessary or excessive use of force and other staff complaints
and misconduct. Second Grunfeld Decl. Ex. J at 47-52, ECF No. 2948-1; McGinnis Decl. Ex. B
at 36-37. This process is intended to achieve timely review of the allegations, improve oversight,
includes a review by the newly created position of AIMS captain that increases the already
existing review process, and establishes time frames for review of the complaint and action if
merited. Second Grunfeld Decl. Ex. J at 31-34, 3640, & 45-47, 58, ECF No. 2948-1; McGinnis
Decl. Ex. B at 36-37.

3 If reasonable belief exists that the misconduct occurred and it would lead to adverse
disciplinary action, regardless of the extent of the injury, the allegation has been and still is
referred to the Office of Internal Affairs for formal investigation. Id.

12
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The processes for handling grievances alleging unnecessary or excessive force provides for
action steps with specific time frames. Second Grunfeld Decl. Ex. J at 108—09, 137-38, 152,
157-58 & 161-63, ECF No. 2948-1; McGinnis Decl. Ex. B at 36-37. Steps must occur within 48
hours of discovery of the allegation, including the inmate being examined by medical staff and a
scripted video interview conducted. Id. Within five calendar days, AIMS establishes clear
responsibilities and steps the hiring authority shall initiate. Id. The hiring authority must review
the documentation, prepare a summary of the allegations and supporting documents, and email
the materials to AIMS. 1d. They must also attach a copy of the video recorded interview or send
it via overnight courier. 1d. AIMS also requires that grievances relative to use-of-force
allegations will have a completed inquiry report returned to the hiring authority within 30 days.
Second Grunfeld Decl. Ex. J at 163, ECF No. 2948-1. The structure, requirements, and deadlines
will significantly improve the allegation inquiry processes. McGinnis Decl. Ex. B at 36-37. It
provides a benefit to CDCR through the ability to conduct inquiries with staff who are

independent of the work location where the allegation originated.* Id.

VII. BEFORE THE GLOBAL COVID-19 PuBLIC HEALTH CRISIS, CDCR WAS ON TRACK
TO INSTALL SURVEILLANCE CAMERAS AT R.J. DONOVAN.

Surveillance systems are an effective tool to investigate incidents of violence, provide
transparency in staff misconduct allegations, and reduce contraband activity. Decl. Macomber
Supp. Defs.” Resp. Pls.” RID Mot. (Macomber Decl.) at § 8. Earlier this year, CDCR submitted a
budget change proposal requesting $21.6 million, which included eight new positions, for the
2020-2021 fiscal year to deploy surveillance cameras at R.J. Donovan and two other prisons as
part of its Audio Video Surveillance Solution system. 1d.; Defs.” Req. J. Notice Supp. Resp. Pls.’
RJID Mot. (RJN) Ex. J. Governor Newsom approved the proposal and made it part of the

proposed budget presented to the California legislature in January 2020. Id. If the legislature had

4 Plaintiffs’ second expert Jeffrey Schwartz admits that he is unsure how the AIMS unit
will operate because it is new, but he nonetheless takes issue with it. Schwartz Decl. 19-20, ECF
No. 2948-4. For reasons not explained, however, Plaintiffs failed to provide Mr. Schwartz the
lengthy deposition testimony from CDCR’s designated person most knowledge regarding AIMS.
Id. at Appendix E. That comprehensive and informative testimony confirms that Mr. Schwartz’s
general critiques of this new system are unfounded and based on incomplete information. Second
Grunfeld Decl. Ex. J, ECF No. 2948-1.

13
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approved the proposal, CDCR would have deployed their surveillance system at R.J. Donovan
during the 20202021 fiscal year. Macomber Decl. q 8.

Unfortunately, the State of California, like the rest of the world, is now combating a public
health emergency of historic proportions—the highly contagious and sometimes fatal coronavirus
disease 2019 (COVID-19). Id.; RIN Exs. D & K. In early March 2020, Governor Newsom
proclaimed a state of emergency to help California prepare for and respond to COVID-19. Id.
The impact of COVID-19 caused a severe drop in economic activity, with a corresponding
dramatically negative effect on anticipated revenues, resulting in a $54 billion budget shortfall.
Id. The Administration was forced to reevaluate all budget change proposals. Id. In May 2020,
the Administration withdrew, without prejudice, CDCR’s surveillance camera proposal. 1d. The
Administration noted that, “[a]lthough these proposals have substantial merit and may be
resubmitted for future consideration, we must pivot to prioritize immediate COVID-19 related
needs.” RIN Ex. K. Notwithstanding this setback, CDCR remains committed to a surveillance

system at R.J. Donovan and anticipates submitting future funding requests. Macomber Decl. § 8.

VIII. PLAINTIFFS’ MOTION REGARDING R.J. DONOVAN AND DEFENDANTS’ RESPONSE TO
THE ALLEGATIONS.

In late February 2020, Plaintiffs filed a motion entitled “Motion to Stop Defendants from
Assaulting, Abusing, and Retaliating Against People with Disabilities at R.J. Donovan
Correctional Facility.” ECF No. 2922. Asserting various individual incidents of inmate and staff
verbal and physical confrontations and assaults dating back to 2017, Plaintiffs argued that
Defendants violated this Court’s prior orders. See generally id. But they did not move to enforce
those orders or to hold Defendants in contempt for any purported violations. Id. Instead, without
a clearly identified legal mechanism, they moved for a new order dictating R.J. Donovan’s
correctional-security operations, use-of-force review policies, and staff misconduct allegation
inquiry process. ld. at 43—44; Pls.” Proposed Order 14-19, ECF No. 2922-8. They requested a
detailed order that, within 90 days, CDCR install surveillance cameras with “coverage of all areas
of RJD in which incarcerated people have access”; within 180 days, CDCR “purchase and begin

using body-worn cameras for all correctional officers at RID”’; CDCR “‘significantly increase
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supervisory staff on all watches on all yards at RID”’; CDCR “create non-uniformed positions in
each housing unit fully empowered to supervise correctional staff in those units”; “pepper spray
canisters be weighed before and after use”; and various specific changes to data collection, staff
complaints oversight, use-of-force reviews, and disciplinary processes. 1d.

Plaintiffs submitted twenty-one counsel advocacy letters setting forth various inmate
accounts of alleged inmate-on-inmate attacks, inappropriate staff behavior, and staff assaults,
fifteen of which did not identify that the inmate was unable to request or receive access to any
ADA or Armstrong Remedial Plan program, service, activity, or accommodation. First Freedman
Decl. Exs. 11b, 15b, 27b, 38b, 43b, 51b, 57b, 57c, 59, 60, 62, 63, 64, 65 & 66, ECF No. 2922.
Instead, they recounted confrontations between inmates and between inmates and staff
unconnected to access issues. ld. Plaintiffs also submitted declarations from inmates who
claimed they were the “victim of staff misconduct at RJD” or witnessed an incident of staff
misconduct at some point in time over the past few years, with many of the incidents dating back
to 2017 and 2018. See First Freedman Decl. Exs. 658, ECF No. 2922; Second Freedman Decl.
Exs. 3-5, 9-24, ECF No. 2948-2.

Eighteen of the declarants are no longer at R.J. Donovan. See Decl. Olgin Supp. Defs.’
Resp. Pls.” RID Mot. (Olgin Decl.) Ex. A at 4-77. Eleven are not Armstrong class members.> Id.
at 4-9. While Plaintiffs’ motion asserts that class members are too fearful to use the grievance
system, thirty-five of the declarants submitted a prison grievance about the staff misconduct
alleged in their declaration. Decl. Lodholz Supp. Defs.” Resp. Pls.” RID Mot. (Lodholz Decl.) q 8
& Ex. A [Frijas Decl.] at Exs. 1-35.

While some declarants claim the alleged staff abuse occurred because of their disability,
many do not. See First Freedman Decl. Exs. 658, ECF No. 2922; Second Freedman Decl. Exs.
3-5, 9-24, ECF No. 2948-2. For those who do make such allegations, they are conclusory and
provide little to no factual support for their general subjective suspicion that the alleged

misconduct was related to their disability. 1d. And like the counsel advocacy letters, the majority

> One additional declarant (First Freedman Decl. Ex. 58, ECF No. 2922) was not an
Armstrong class member while at R.J. Donovan when the alleged staff misconduct occurred.
Olgin Decl. Ex. A at 9, fn. 7.
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of the inmate declarations are not about staff failing to provide access to a program, service,
activity, or accommodation, but instead recite confrontations with other inmates or staff
unconnected to access issues. See id.

CDCR takes the staff misconduct allegations identified in Plaintiffs’ supporting inmate
declarations seriously and many have been or are being reviewed and addressed. For example,
the incident recounted by multiple declarants that an inmate was released from his cell late for
dinner and was attacked by an officer (First Freedman Decl. Exs. 11, 16, 23, 24, 54, 57, ECF
No. 2922) was referred to CDCR’s Office of Internal Affairs and is currently under criminal
investigation. Miller Decl. 4 37. As another example, the three staff members involved in an
incident where an inmate was pushed out of his walker (First Decl. Freedman Ex. 29, ECF No.
2922) were dismissed, including one officer who was implicated by declarants in other instances
of misconduct (First Freedman Decl. Exs. 29, 50, ECF No. 2922). Decl. Miller § 37. As another
example, the allegation of staff closing cell doors on inmates (Freedman Decl. Exs. 11, 14, 17, 24,
25, 36, 55) is the subject of an ongoing and open Internal Affairs investigation. (Freedman Decl.
Ex. 11c.)

Many of the allegations in the inmate declarations, however, have been found to be without
merit or, based on the current state of ongoing investigations, are disputed by Defendants. See
e.g., First Freedman Decl. Exs. 11c¢, 15¢, 27c¢, 38c, 43¢, 51c, 57d, 59, 60, 62, 63, 64, 65 & 66,
ECF No. 2922. For example, Plaintiffs speculate about the recent and unfortunate death of an
inmate declarant who died the same month that Plaintiffs filed their motion. Pls.” RJD Mot. 33,
ECF No. 2922; First Freedman Decl. 9 72-74 & Exs. 22, 22a; Decl. Boyd Supp. Defs.” Opp’n
TRO (Boyd Decl.), ECF No. 2982-3. Without the benefit of an investigation or evidence
gathering, which had not yet been conducted, Plaintiffs presented various hearsay-based guesses
at his cause of death premised on staff misconduct. Id. Unsurprisingly, they got it wrong. Boyd
Decl., ECF No. 2982-3. Based on hearsay information collected from inmates, Plaintiffs’ counsel
insisted that a particular officer entered the inmate’s cell after the inmate was discovered in a
fight with his cellmate, and that the officer then began attacking the inmate. ld. The officer was

immediately removed from the housing unit. Id. But then, Plaintiffs’ counsel had to retract that
16
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version of events, blaming “miscommunications” with their supposed inmate-witnesses, after it
was confirmed that the accused officer was not even working on the incident date.® Id.; see also
Second Freedman Decl. Ex. 4, ECF No. 2948-2 & Pls.” Resp. Preliminary Injunction 7-8, ECF
No. 2999 (Plaintiffs discrediting one inmate declarant’s testimony for the other after a conflict
with the hearsay testimony was raised by Defendants).

Many of the declarant allegations are likewise predicated on hearsay without corroborating
evidence. As another example, one declarant alleges that he was stabbed in 2018 by an inmate
acting at the direction of staff, but his claim is entirely based on the hearsay statements of another
inmate. First Freedman Decl. Ex. 38-38c, ECF No. 2922. When interviewed by investigators,
the declarant provided no facts or evidence to substantiate his allegation that staff directed the
other inmate to stab him. Id. Moreover, the declarant’s account was undermined by witnesses to
the stabbing, which occurred during a violent fight between two racial groups. Id. at Ex. 38c.
Similarly, another declarant alleges he was stabbed by an inmate and blames staff for the stabbing
based on hearsay and assumptions that the parties dispute. 1d. at Exs. 41, 41b-e. A significant
number of Plaintiffs’ declarants’ allegations are disputed by Defendants. See e.g., id. at Exs. 11c,
15¢, 27¢c, 43¢, 47d & 51c. And several are actively being litigated. RIN Exs. E, L, M & N.

Notwithstanding the hearsay issues and factual inconsistencies, CDCR takes the staff
misconduct allegations identified in the inmate declarations seriously. Decl. Diaz Supp. Defs.’
Resp. Pls.” RJID Mot. (Diaz Decl.) § 7-8. All of the inmate declarations have been referred to

CDCR’s Office of Internal Affairs for review and inquiry. Id.

ARGUMENT

1. CDCR HAS ALREADY IMPLEMENTED COMPREHENSIVE AND EFFECTIVE
INVESTIGATIVE, CORRECTIVE, AND PREVENTATIVE ACTION TO ADDRESS AND
REMEDY THE STAFF MISCONDUCT COMPLAINTS AT R.J. DONOVAN.

As Plaintiffs concede and as documented in CDCR’s own reporting, CDCR acknowledged
in 2018 that R.J. Donovan had staff misconduct issues and that the environment at that institution

needed to change. Freedman Decl. Ex. 2, ECF No. 2922; McGinnis Decl. Ex. B [Prison Admin.

® Plaintiffs’ rush to present speculation and unfounded allegations as fact, before an
investigation is conducted or evidence gathered, highlights one of the fundamental flaws of their
motion and why it is not properly before this Court (see discussion at pages 23 to 25).
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Expert Report] at 11-12, 18-25 & 41. In response, CDCR initiated a series of significant actions
at R.J. Donovan, including major personnel changes, that are positively shifting the approach to

management of the inmate population and the culture of the facility and its staff. McGinnis Decl.
Ex. B at 18-22, 41. Importantly, these efforts have proven effective—both use-of-force incidents

and staff complaints have dropped dramatically. Id.

A. Courts Must Afford Prison Officials Due Deference and Flexibility in
Managing Volatile Prison Environments.

Prison administration “is at best an extraordinarily difficult undertaking.” Hudson v.
Palmer, 468 U.S. 517, 572 (1984) (quoting Wolff v. McDonnell, 418 U.S. 539, 566 (1974)).
“[Flederal courts ought to afford appropriate deference and flexibility to state officials trying to
manage a volatile environment.” Sandin v. Conner, 515 U.S. 472, 482 (1995). And courts
“should be circumspect when asked to intervene in the operation of state prisons.” Pratt v.
Rowland, 65 F.3d 802, 806—07 (9th Cir. 1995) (discussing effect of the Supreme Court’s Sandin
decision and its “strong language suggesting the Court’s desire to avoid excessive federal judicial
involvement in prison administration”). Just as comity considerations “require giving a state
court system that has convicted a defendant the first opportunity to correct its own errors,” courts
“must give the States the first opportunity to correct the errors made in the internal administration

of their prisons.” Lewis v. Casey, 518 U.S. 343, 362 (1996).

Here, Plaintiffs are for the first time raising claims and issues never before presented to this
court or fully litigated. As discussed below, the issues at R.J. Donovan are known to Defendants,
who have been working to remedy them with effective results. This court should permit
Defendants to continue to do so, rather than opening the scope of this case’s claims to incorporate

any possible constitutional violation experienced by an inmate with disabilities.

B. CDCR Has Already Implemented Extensive Investigative and Corrective
Measures to Change the Environment at R.J. Donovan.

As Plaintiffs admit and their own evidence shows, CDCR recognized in 2018 that incidents
of staff misconduct were occurring on R.J. Donovan’s Facility C at an unacceptable rate. First

Grunfeld Decl. Ex. G, ECF No. 2922-1; First Freedman Decl. Ex. 2, ECF No. 2922-2; McGinnis
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Decl. Ex. B at 11. CDCR determined, based on information provided through both internal and
external sources, that a formal and independent review of the facility was needed. Miller Decl. §
17; First Freedman Decl. Ex. 2 at 1-2, ECF No. 2922-3. CDCR directed a strike team led by an
outside associate warden to conduct a comprehensive review of Facility C at R.J. Donovan. Id.
The resulting Bishop Report serves as a milestone for CDCR’s acknowledgement and responsive
action at R.J. Donovan. McGinnis Decl. Ex. B at 18. That report formally recognized serious
problems with aspects of R.J. Donovan’s operations, and specifically within Facility C, and that
responsive action should be taken. 1d.; First Freedman Decl. Ex. 2, ECF No. 2922-2.

Even before the Bishop Report issued, CDCR immediately took action to address staff
misconduct concerns following an internal auditing and oversight report. Miller Decl. 9 11-16.
CDCR immediately sent numerous experienced executives to R.J. Donovan to provide
supplemental training and mentor prison staff. Miller Decl. q 14. Associate Director Siebel
traveled to R.J. Donovan in October 2018 to provide training and meet with management one-on-
one about cultural understanding and professionalism. 1d. In November 2018, a warden from a
different institution also traveled to R.J. Donovan to provide training and support. 1d.
Additionally, in late 2018, the Facility C associate warden and captain offices were relocated onto
Facility C so they could exercise more hands-on control over the facility. Id. at 9 16. Facility C
staff also took steps to improve communications with the inmate Men’s Advisory Council by
providing an office and establishing meetings. 1d. at § 12.

And as noted in the Bishop Report, there were also several key personnel changes at R.J.
Donovan that provided an opportunity to effect change, including a new warden in August 2019.
Miller Decl. q 15; McGinnis Decl. Ex. B at 19. Other personnel changes included a new chief
deputy warden, associate wardens, a captain, an investigative service lieutenant, an appeals
coordinator, and a litigation coordinator. Id. These personnel changes brought a new
management approach to R.J. Donovan and, in particular, to Facility C. 1d. While institutional
culture cannot change overnight, these personnel changes are a critical and necessary step. 1d.

R.J. Donovan also referred staff misconduct complaints to their Office of Internal Affairs

for independent investigation, which resulted in an increase in serious adverse action. Miller
19
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Decl. 99 34-35. While there was only one officer dismissed for conduct involving an inmate in
2017 and two dismissals in 2018, there were six dismissals in 2019. 1d. And while there were no
criminal prosecution referrals in 2017, there was one in 2018 and three in 2019. Id.

Plaintiffs concede CDCR initiated these and other responsive actions. Pls.” RID Mot. 29—
30, ECF No. 2922. They concede that, in addition to several dismissals, CDCR made the “few
other changes” discussed above, the impact of which they substantially understate. Id. These
changes in response to the auditing report, strike team investigation, and Bishop Report represent
a clear indication that CDCR is not only capable of changing the culture at R.J. Donovan, but has
taken significant steps that will positively impact the culture of the facility not just in the short

term, but also long term. McGinnis Decl. Ex. B at 22.

C. CDCR’s Responsive Measures Are Already Proving Effective and CDCR
Is Hopeful These Improvements Will Continue with Ongoing Efforts and
the New AIMS and Incident Report Tracking Systems.

Importantly, CDCR’s responsive efforts are working. R.J. Donovan has significantly
reduced use-of-force incidents and staff complaints on Facility C, which confirms the positive
impact of CDCR’s responsive measures.” 1d. at 22-25. The trends in use-of-force incidents in
2019 compared to 2017 and 2018 is a key indicator that staff performance has improved. Id.
at 22-23. There was a significant drop in total incidents, a drop in incidents on Facility C, and a
drop in incidents involving Armstrong class members. ld. These changes reflect CDCR’s
commitment and serious efforts to improve the overall culture of the facility. 1d. And as
discussed at page 38, in an effort to sustain these improvements, CDCR has taken significant
steps to improve its ability to track allegations, grievances, and incidents, not only at R.J.
Donovan, but throughout the agency. CDCR believes that these positive trends will continue as
the implemented changes increasingly show their effect.

1.  Facility C use-of-force incidents dropped by 44% from 2018 to 2019.

Facility C saw a significant decrease in use-of-force incidents, which makes clear the steps

initiated by CDCR were effective in achieving a reduction is these types of incidents. McGinnis

7 The majority of the use-of-force incidents at R.J. Donovan occurred on Facility C—49%
of all incidents. McGinnis Decl. Ex. B at 18. The next facility in rank is Facility A with 18%.
Id. It is therefore clear that the issues raised here were to a large degree limited to Facility C. 1d.
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Decl. Ex. B at 22. In 2017 on Facility C, there were 121 use-of-force incidents. Id. That number
increased to 156 in 2018, but dropped to 87 in 2019—a 28% reduction from 2017 to 2019 and a
44% reduction from 2018 to 2019. 1d. Additionally, in 2017, there were 26 use-of-force cases
involving Armstrong class members who were in the class at the time of the incident. Id. at 14.
That number increased to 40 in 2018, but dropped to 13 incidents in 2019—a 50% reduction from
2017 and a 67% reduction from 2018. Id. at 11, 14—-15, 22-23. The trends in use-of-force
incidents in 2019 compared to 2017 and 2018 is a key indicator of staff improvement. Id. at 22.
2. Facility C staff complaints dropped by 40% from 2018 to 2019.

Another key indicator of significant change in operational outcomes on Facility C is the
significant drop in staff complaints submitted by inmates housed on that facility. McGinnis Decl.
Ex. B at 23-25. While there were 166 staff complaints submitted by inmates on Facility C in
2017, that number dropped to 56 in 2019, which is a 77% reduction. Id. And the 56 complaints
in 2019 compared to the 92 in 2018 represents a 40% reduction. ld. This amounts to 4.6
complaints per month in 2019, which for a facility housing on average 725 Level IV inmates is a
low rate compared to similar facilities. ld. The institution as a whole also saw a significant drop
in grievances against staff in 2019 compared to prior years—the 181 complaints filed in 2019 was
42% of those filed in 2017 (a drop of 426 complaints in 2017 to 181 complaints in 2019). 1d.
And the number of complaints reported in 2019 was 51% of those reported in 2018. 1d. Again,
the trends in staff complaints in 2019 as a comparison to those occurring in 2017 and 2018 is a

key indicator that staff performance has improved. Id.

3. CDCR’s New AIMS and Incident Report Tracking Systems Will
Bring Further Improvements.

The structure, requirements, and specific deadlines of the new AIMS system will further
and significantly improve the grievance review processes. ld. at 37. It provides a benefit to
CDCR through its ability to conduct inquiries with staff who are independent of the work location
where the allegation originated. 1d. CDCR has implemented AIMS with the intent and
willingness to adjust the processes and definitions as they acquire experience in its overall

effectiveness. 1d. And as the system is fully implemented over the next few months and there is
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sufficient experience with the effectiveness and possible weak links in the system, adjustment can
be made to improve its overall performance. 1d. Additionally, CDCR’s new Incident Report
Tracking system will provide improved tracking of incidents and also provide Wardens and other

managers the ability to create reports on trends of incident event. 1d. at 37-38.

II. THE EVIDENCE REFUTES PLAINTIFFS’ CLAIM OF SYSTEMIC INTERFERENCE WITH
CLASS MEMBERS’ ACCESS TO THE ACCOMMODATION AND GRIEVANCE SYSTEM.

The evidence makes clear that Armstrong class members have not been prevented from
requesting accommodations or submitting grievances at R.J. Donovan. With over 3,800 ADA-
specific submissions from Armstrong class members from 2017 to 2019, the evidence shows the
opposite. Olgin Decl. Ex. A at 2. Plaintiffs’ own inmate declarants provide a helpful sample.

See id. at 3—77 (chart identifying Plaintiffs’ inmate declarants’ voluminous accommodation
requests and grievances). Despite some cursory, non-specific, and subjective statements that they
have been chilled in filing grievances, Plaintiffs’ inmate declarants have frequently used and
continue to use the accommodation request and grievance system at R.J. Donovan. See id. From
January 2017 to March 2020, these inmates alone—many of whom transferred in and out of R.J.
Donovan during that time—submitted over a thousand accommodation requests, healthcare
appeals, and non-healthcare grievances while at R.J. Donovan. 1d.

One Armstrong class member (First Freedman Decl. Ex. 9), submitted over 70 grievances
and requests, including 40 that were accommodation requests or otherwise ADA related, from
January 1, 2017 to June 1, 2020. Id. at 12—17. Another Armstrong class member (First Freedman
Decl. Ex. 36), made over 60 submissions, including 22 that were accommodation requests or
otherwise ADA related. Id. at 54—58. Another Armstrong class member (First Freedman Decl.
Ex. 10) had over 45 submissions. Id. at 17-22. And another Armstrong class member (First
Freedman Decl. Ex. 40), submitted 42 ADA-specific requests or complaints. ld. at 59-62.
Contrary to Plaintiffs’ assertions, therefore, this group of inmates demonstrates the
accommodation request and grievance system iS accessible and very much in use. See id. at 3-77.

Importantly, Armstrong class members collectively submitted over 3,800 accommodation

requests or other ADA-specific complaints to the first or second level of review that were
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accepted for review from 2017 to 2019.% Olgin Decl. Ex. A at 1-2. This total does not include
rejected grievances or the additional methods for requesting and obtaining accommodations, like
the Form 22 process or through Armstrong counsel advocacy letters. 1d. While the Armstrong
class made up about 27% to 30% of the total inmate population at R.J. Donovan during that time,
they submitted over 80% of the requests for accommodations and other ADA-related requests and
appeals each year from 2017 to 2019. Id. They also submitted nearly half of the total grievances
against staff each year. Id. Thirty-five of Plaintiffs’ inmate declarants, moreover, submitted a
grievance about the very staff misconduct complained about in their declaration, which further
undermines Plaintiffs’ inaccessibility claim, and instead demonstrates the self-advocacy system is
available and in use.” Lodholz Decl. § 8 & Ex. A [Frijas Decl.] at Exs. 1-35.

Thus, the evidence refutes Plaintiffs’ fundamental argument and clearly demonstrates that
the accommodation request and grievance process at R.J. Donovan has been, and continues to be,
accessible to and used by Armstrong class members at a high rate. Plaintiffs are well aware that
this Court’s prior orders and the Armstrong Remedial Plan dictate the relevant requirements and
procedures for accommodation requests. First Grunfeld Decl. Ex. A at 7 & 3641, ECF
No. 2922-1. Notably, Plaintiffs do not move to enforce those prior orders, or to hold Defendants
in contempt for any alleged violations of those orders, because there have been no violations of

those orders that would entitle them to relief.

III. THE COURT SHOULD REJECT PLAINTIFFS’ ATTEMPT TO LITIGATE NEW EXCESSIVE
FORCE AND RETALIATION COMPLAINTS NOT ALLEGED IN THE COMPLAINT, NOT
ESTABLISHED, AND UNCONNECTED TO ADA ACCESS OR DISABILITY ISSUES.

This class action is not of unlimited scope. It does not, and cannot, encompass every
conceivable alleged constitutional violation or other harm to a disabled inmate. The operative

complaint controls the claims that are at issue in this case. See Fed. R. Civ. Proc. 8 (pleading

8 This total includes all submissions made at the first and second level of review, and
therefore count an accommodation request as one submission and an appeal of that request as a
second separate submission. The total number of submissions, even if some may cover the same
issue, is important to the analysis here, because Plaintiffs allege lack of access to the grievance
system. This data shows that Plaintiffs have access both to first level review and to an appeal (the
second level of review).

9 At least ten of the declarants also filed a related lawsuit, thereby further undermining
Plaintiffs’ claims of class members’ inability to make complaints and seek redress. RJN Exs. B—
C, E-1 & L-M.
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must include “a short and plain statement of the claim showing that the pleader is entitled to
relief”); Fed. R. Civ. Proc. 10 (a party must state its claims in the pleading). Federal Rule of Civil
Procedure 8 requires the complaint “give the defendant fair notice of what the . . . claim is and the
grounds upon which it rests.” Conley v. Gibson, 355 U.S. 41, 47 (1957). These restrictions are
all the more important in a class action, which is “an exception to the usual rule that litigation is
conducted by and on behalf of the individual named parties only” and has rigorous prerequisites
for class certification (numerosity, commonality, typicality, and adequacy of representation).
Wal-Mart Stores, Inc. v. Dukes, 564 US 338, 348 (2011); Fed. R. Civ. Proc. 23.

Here, the operative third amended complaint asserts that California’s prisons: (1) are
structurally deficient for the disabled inmate population; (2) fail to identify and reasonably
accommodate individuals with disabilities so they “can participate in the programs and activities
that they are otherwise qualified for”; and (3) fail to provide communication devices and services
to inmates with visual, hearing, and other impairments. RIN Ex. A. The complaint does not
allege that officers or other prison staff are using excessive force or retaliating against disabled
inmates. See generally id. The complaint makes no mention of assault, abuse, retaliation, or
excessive force. See generally id. And it likewise makes no mention of the Eighth or First
Amendments. Id. It seeks no relief related to correctional security operations or general staff
misconduct allegations. See generally id. Nor does the remedial plan for this case address any of
these subjects. See Grunfeld Decl. Ex. A, ECF No. 2922-1. Those claims, allegations, and relief
were never litigated by the parties, have not been established, and many of the individual
allegations of misconduct asserted here are still under inquiry or, as Plaintiffs own evidence
demonstrates, have been investigated and found to be without merit. See supra at pages 15-17.1°

But Plaintiffs’ motion is based on exactly those allegations and claims that were never a
part of this lawsuit—that Defendants are “assaulting, abusing, and retaliating against people with
disabilities at R.J. Donovan” (see the title of their motion) in violation of the Eighth and First

Amendments. ECF No. 2922. These claims are categorically different from those alleged in the

19 Defendants will not address all of the individual allegations in the declarations on their
merits here, because it would subsume their response.
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original complaint. Contrary to basic pleading rules, Plaintiffs’ motion improperly attempts to
litigate claims not asserted in their complaint. See Fed. R. Civ. Proc. 8; Fed. R. Civ. Proc. 10.
Worse yet, most of the allegations do not assert that the staff misconduct occurred because of the
inmate’s disability or that the inmate was not provided a required program, service, activity, or
accommodation. See e.g., First Freedman Decl. Exs. 11b, 15b, 27b, 38b, 43b, 51b, 57b, 57¢, 59,
60, 62, 63, 64, 65 & 66, ECF No. 2922. Because those claims and allegations are not the claims
and allegations that form the basis of this class action, and they are likewise not the subject of the
remedial plan and remedial orders in this case, they are not properly before this Court.

Plaintiffs’ attempt, in the remedial phase of this class action, to ask the court to order relief
for alleged violations that are of a categorically different type than any of the claims that were
actually litigated must be rejected. The gravamen of this case is providing disabled inmates
access to programs, services, and activities, whereas this motion seeks injunctive relief with
respect to R.J. Donovan’s security operations. If Plaintiffs’ motion is granted, there is no limiting
principle to the claims that Plaintiffs could bring; Plaintiffs could (and almost certainly would)
improperly convert this class action into a boundless vehicle for any alleged harm asserted by a
disabled inmate, regardless of whether the claim relates to the inmate’s disabilities. Thus,
Plaintiffs’ injunctive request to overtake security operations at R.J. Donovan based on new

allegations and claims outside of the scope of this class action must be denied.

IV. PLAINTIFFS FAIL TO CLEARLY IDENTIFY THE LEGAL BASIS FOR THEIR MOTION,
AND THEIR REQUEST FAILS UNDER THE VAGUE GROUNDS THEY SUGGEST.

Plaintiffs’ purported legal basis for seeking an order overtaking the correctional security
operations, use-of-force review protocols, and staff misconduct allegation inquiry process at R.J.
Donovan—in this class action about providing disabled inmates access to programs and
services—is unclear and confused. While their proposed order suggests that Defendants violated
this Court’s prior orders, Plaintiffs do not request an order to show cause or move for contempt,
which would be the proper procedural mechanism through which to enforce such orders. Instead,
with no legal analysis, and one sentence citing Parsons v. Ryan, 949 F.3d 443, 454 (9th Cir.

2020), and Brown v. Plata, 563 U.S. 493, 542—43 (2011), Plaintiffs state simply that the Court
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“has the inherent power to issue further remedial orders to effectuate its prior injunctions.” Pls.’
RJD Mot. 4142, ECF No. 2922. And with one sentence, no legal analysis, and a citation to
Arizona Dream Act Coalition v. Brewer, 855 F.3d 957, 977 (9th Cir. 2017), Plaintiffs
alternatively offer that the “Court also has the power to issue additional injunctive relief under

Federal Rule of Civil Procedure 65.” Id. None of these cases help Plaintiffs, however.

A. Plaintiffs Do Not Move for Contempt Because They Could Not Meet the
Heightened Standard that Their Expansive and Non-Compensatory
Requested Relief Would Require.

Plaintiffs are well aware that a contempt motion serves to enforce alleged noncompliance
with prior orders and injunctions—they brought and lost that motion before. First Grunfeld Decl.
Ex. C, ECF No. 2922-1. In denying Plaintiffs’ contempt motion, the Court made clear that
contempt requires “clear and convincing evidence” that the non-moving party “violated a specific
and definite order of the court”—that “Defendants (1) violated the court order, (2) beyond
substantial compliance, (3) not based on a good faith and reasonable interpretation of the order of
the order, (4) by clear and convincing evidence.” Id. at 8 (citing FTC v. Affordable Media, LLC,
179 F.3d 1228, 1239 (9th Cir. 1999); In re Dual-Deck Video Cassette Recorder Antitrust Litig.,
10 F.3d 693, 695 (9th Cir. 1993)).

Here, Plaintiffs again complain that Defendants failed to comply with this Court’s prior
orders, but they do not move to hold Defendants in contempt for any purported noncompliance
because, based on the expansive and non-compensatory relief they seek, that motion would be
improper. “The line between civil and criminal contempt can become blurred in cases where
non-compensatory sanctions are predicated on out-of-court disobedience to complex injunctions.”
Parsons, 949 F.3d at 455-57 (internal quotations omitted). And “[c]Jontempts involving out-of-
court disobedience to complex injunctions often require elaborate and reliable factfinding.” Int’|
Union v. Bagwell, 512 U.S. 821, 833-34 (1994). “[P]roof beyond a reasonable doubt are both
necessary and appropriate to protect the due process rights of parties and prevent the arbitrary
exercise of judicial power.” Id. at 834. Plaintiffs have not, and could not, meet that heightened
standard here. And as discussed below, they fail to identify violation of a specific and definite

order of the Court.
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B. Plaintiffs’ Request for a “Further Remedial Order” Must Be Rejected.

Nether Parsons nor Plata supports Plaintiffs” demand here. In Parsons, Arizona prisoners
brought a class action challenging the healthcare provided by the Arizona Department of
Corrections. 949 F.3d at 451. The parties settled before trial and entered into an agreement. Id.
The Department agreed to comply with approximately one hundred performance measures to
improve the healthcare system. 1d. Multiple disputes arose from the Department’s alleged
noncompliance with the performance measures. Id. at 452. The district court ultimately found
that the Department had not taken reasonable steps to comply with the existing orders and issued
an order to show cause regarding its noncompliance with several specific performance measures.
Id. And when the Department failed to demonstrate compliance with the show-cause order, the
Court held the Department in contempt of the show-cause order and imposed monetary fines. Id.

On appeal, the Ninth Circuit found that the Department’s noncompliance with the district
court’s show-cause order properly served as a basis for a contempt order. ld. The Court
reiterated the standards for contempt, which “is only available when the district court finds by
clear and convincing evidence that a party violated a specific and definite order of the court.”
Parsons, 949 F.3d at 454 (internal quotations omitted). The Ninth Circuit held that the contempt
order was properly issued because it “exclusively imposed penalties for Defendants’ failure to
comply with some of the 11 Performance Measures” that were part of both the settlement
agreement and the court’s order to show cause. Id.

Unlike Parsons, which involved a contempt order regarding noncompliance with specific
performance measures agreed to by the parties in a settlement agreement, Plaintiffs here are
seeking entirely new injunctive relief never before requested or ordered, including installation of
surveillance cameras, purchase and use of body-worn cameras by all officers, new “pepper spray”
procedures, and the creation of new “non-uniformed” supervisory positions, to name a few. Pls.’
RJD Mot. 42—45. The claimed injuries that form the basis of Plaintiffs’ requested relief—alleged
abuse, assault, and retaliation in violation of the Eighth and First Amendments—are new
violations not alleged in the complaint and have never been properly litigated in this case. And

the asserted violation is far from the specific violations found in Parsons—here Plaintiffs point
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simply to the broad direction in the Armstrong Remedial Plan that Defendants comply with the
ADA, which is hardly a failure to comply with specific performance indicators identified in a
settlement agreement and later in a show-cause-order, as was the case in Parsons. See Pls.” Mot.
37. Federal Rule of Civil Procedure 65 makes clear that enforceable injunctive terms must be
stated specifically and describe in detail the acts required or to be restrained. As such, “blanket
injunctions to obey the law are disfavored.” Metro—Goldwyn—-Mayer Studios, Inc. v. Grokster,
Ltd., 518 F.Supp.2d 1197, 1226 (C.D. Cal. 2007) (quoting Mulcahy v. Cheetah Learning

LLC, 386 F.3d 849, 852 n. 1 (8th Cir. 2004)) (internal quotation marks omitted). As discussed
above, Plaintiffs here did not move for contempt as was the case in Parsons because their
requested relief is non-compensatory (unlike Parsons), based on broad and non-specific language
(also unlike Parsons), and would require a heighted standard they could not meet (also unlike
Parsons). Thus, Parsons is inapposite.

Plata does not help Plaintiffs, either. In Plata, the Supreme Court addressed whether a
three-judge panel properly issued a remedial order to reduce the State’s prison population and
discussed the three-judge court’s ability “to make further amendments to the existing order or any
modified decree it may enter as warranted by the exercise of its sound discretion.” Id. at 502,
542. The Court did not address any such actual modification order, of course, because there was
no such modification requested or made yet. Id.

Here, like Plaintiffs’ misplaced reliance on Parsons, Plaintiffs cite Plata for its language
about modification of a prior injunction but do not move for modification or amendment of an
existing injunction or order. Pls.” RJD Mot. 41-42, ECF No. 2922. Instead, they request an
entirely new injunction never before requested or ordered—to overtake the correctional security
operations, use-of-force review protocols, and staff misconduct allegation inquiry process at R.J.
Donovan. Id. at 42—45. The Plata decision provided the path for altering an injunction when
necessary, not issuance of an entirely new one. Plata, 563 U.S. at 542—43. That opinion does not
permit amendments to orders involving entirely new and extensive required action never before
litigated or addressed. 1d. And it did not affirm or discuss any such modification, because no

modification had been requested or ordered. Id. Thus, Plata is likewise inapposite.
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C. To the Extent Plaintiffs Seek a New Injunction, that Request Also Fails
Because They Do Not Discuss, Must Less Meet, the Basic Requisites.

Plaintiffs’ citation to Arizona Dream Act Coalition v. Brewer, 855 F.3d 957 (9th Cir. 2017),
without analysis, does not support an injunction request under Federal Rule of Civil Procedure 65
here. That case makes clear the well-established four-part standard for an injunction, which
Plaintiffs fail to identify much less show they satisfy. Arizona Dream Act Coalition, 855 F.3d at
977 (holding that moving party must establish (1) irreparable injury; (2) unavailability of
adequate remedies at law; (3) balance of hardships; and (4) consideration of the public interest).

“An injunction is a drastic and extraordinary remedy, which should not be granted as a
matter of course.” Monsanto Co. v. Geertson Seed Farms, 561 U.S. 139, 166 (2010). Injunctions
are “to be used sparingly, and only in a clear and plain case.” See Rizzo v. Goode, 423 U.S. 362,
378 (1976) (internal quotation omitted). “If a less drastic remedy . . . [is] sufficient to redress
respondents’ injury, no recourse to the additional and extraordinary relief of an injunction [i]s
warranted.” Monsanto Co., 561 U.S. at 166. When government agencies are involved, moreover,
courts must also “observe the requirement that the government be granted the ‘widest latitude in
the dispatch of its own internal affairs.”” Gomez v. Vernon, 255 F.3d 1118, 1128 (9th Cir. 2001)
(quoting Rizzo, 423 U.S. at 378-79 (citations omitted)); see also Lewis v. Casey, 518 U.S. 343,
349 (1996) (“[I]t is not the role of courts, but that of the political branches, to shape the
institutions of government in such fashion as to comply with the laws and the Constitution.”).

Plaintiffs have not met these prerequisites. First, Plaintiffs have not shown that irreparable
injury is imminent and likely, either systemically or with respect to the individual declarants. An
injunction requires Plaintiffs to show “a sufficient likelihood that [the moving party] will again be
wronged in a similar way.” City of Los Angeles v. Lyons (Lyons), 461 U.S. 95, 111, 103 (1983).
This prerequisite “cannot be met where there is no showing of any real or immediate threat that
the plaintiff will be wronged again.” Id. (internal quotations omitted); Whitmore v. Arkansas,
495 U.S. 149, 158 (1990) (the plaintiff must show a “certainly impending” future injury).
Speculative claims or the “possibility” of future harm is insufficient. Lyons, 461 U.S. at 110.

Winter v. National Resources Defense Council, Inc., 555 U.S. 7, 22 (2008).
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Here, Plaintiffs do not even seek to establish a “certainly impending” and non-speculative
threat of injury sufficient to justify their broad-sweeping, institutional-wide correctional security
injunction. And as discussed above at pages 22 to 23, the evidence makes clear that Armstrong
class members have access to the accommodations and grievance system at R.J. Donovan. Olgin
Decl. Ex. A. Armstrong class members collectively submitted over 3,800 accommodation
requests or other ADA-specific complaints from 2017 to 2019. 1d. at 1-2. And Plaintiffs’ own
inmate declarants made over 1,100 submissions during that time, and thirty-five of the declarants
submitted a grievance about the very issue alleged in their declaration. Id. at 3-77.

Moreover, to the extent the Court considers Plaintiffs’ improper assertion of Eighth
Amendment excessive-force and First Amendment retaliation complaints—most of which are not
tied to the declarants’ disability or access issues—those alleged injuries have not been litigated,
discovery has not been taken, and they have not been established. See discussion at pages 23-24.
Instead, Plaintiffs’ own evidence shows serious factual issues with those allegations. See e.g.,
First Freedman Decl. at Exs. 11c, 15¢, 27¢, 43¢, 47d & 51c, ECF No. 2922. And regardless, as
discussed above at pages 17 to 21, the significant, effective, and ongoing responsive measures
taken at R.J. Donovan and across the state prison system makes any claim of future excessive-
force or retaliation injury likewise speculative and therefore improper. Given these significant
changes, Plaintiffs cannot establish “certainly impending” likelihood of future injury.

Plaintiffs also fail to show that they do not have alternative legal remedies. “Historically,
damages have been regarded as the ordinary remedy for an invasion of personal interests in
liberty.” Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S. 388, 395 (1971).
“[Wlithholding injunctive relief does not mean that the ‘federal law will exercise no deterrent
effect,”” because if an individual “suffered an injury barred by the Federal Constitution, he has a
remedy for damages under [42 U.S.C.] § 1983.” Lyons, 461 U.S. at 112—-13. Here, Plaintiffs
concede they have and are already pursing alternative remedies at law—many are pursing
individual damages lawsuits regarding their complaints here. Freedman Decl. Ex. 1 at 4 n.2; RIN

Exs. B-C, E-1 & L-M.
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Finally, the remaining factors weigh heavily against granting Plaintiffs’ requested
injunction. Plaintiffs are required to show that “the balance of equities and consideration of the
overall public interest in this case tip strongly in [their] favor.” Winter, 555 U.S. at 26. As the
Supreme Court has repeatedly recognized, prison administration “is at best an extraordinarily
difficult undertaking” and “federal courts ought to afford appropriate deference and flexibility to
state officials trying to manage a volatile environment.” Hudson v. Palmer, 468 U.S. 517, 572
(1984) (quoting Wolff v. McDonnell, 418 U.S. 539, 566 (1974)); Sandin v. Conner, 515 U.S. 472,
482 (1995). And courts are to “be circumspect when asked to intervene in the operation of state
prisons.” Pratt v. Rowland, 65 F.3d 802, 80607 (9th Cir. 1995). They “must give the States the
first opportunity to correct the errors made in the internal administration of their prisons.” Lewis
v. Casey, 518 U.S. 343, 362 (1996) (quoting Preiser v. Rodriguez, 411 U.S. 475, 492 (1973)). As
discussed above at pages 17 to 21, CDCR has already implemented significant investigative,
corrective, and preventive measures—measures that are already proving effective—to address
and remedy staff misconduct complaints at R.J. Donovan. And as discussed below at pages 31 to
40, to the extent that Plaintiffs are asking for Defendants to take steps other than the steps and
additional plans that Defendants have, over the past two years, adopted and implemented,
Plaintiffs’ requested injunctive relief is unnecessary, overbroad, and not feasible in light of the
State’s current economic crisis resulting from the global pandemic. It is not in the public interest
for the court to interfere with Defendants’ ongoing work to improve the way the state prison
system handles allegations of staff abuse when Defendants are making steady progress in

addressing such issues. The remaining factors therefore weigh in Defendants’ favor.

V. REGARDLESS OF HOW THE COURT CONSTRUES PLAINTIFFS’ MOTION, IT MUST BE
DENIED BECAUSE IT FAILS THE PLRA’S NEED-NARROWNESS-INTRUSIVENESS
TEST.

Regardless of whether the Court construes Plaintiffs’ motion as a request for a “further
remedial order” or a new injunction, it must be denied for the additional reason that it does not
satisfy the PLRA’s needs-narrowness-intrusiveness requirement. See 18 U.S.C. § 3636(a)(1)(A).
The PLRA specifically limits injunctive relief in prison condition cases. 1d. A court “shall not

grant or approve any prospective relief unless the court finds that such relief is narrowly drawn,
31

Defs.” Resp. Pls.” Mot. Compls. Excessive Force & Retaliation at RID; Objections (Case No. 94-cv-02307 CW)




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 4:94-cv-02307-CW Document 3006 Filed 07/15/20 Page 39 of 53

extends no further than necessary to correct the violation of the Federal right, and is the least
intrusive means necessary to correct the violation of the Federal right.” Id. To satisfy narrow
tailoring, there must be a “fit between the [remedy’s] ends and the means chosen to accomplish
those ends.” Board of Trustees of State Univ. of N.Y. v. Fox, 492 U.S. 469, 480 (1989). “[T]he
scope of the order must be determined with reference to the constitutional violations established
by the specific plaintiffs before the court.” Brown v. Plata, 562 U.S. 492, 531 (2011). And
courts may not “reach[] out to control the treatment of persons or institutions beyond the scope of
the violation.” See Dayton Bd. of Ed. v. Brinkman, 433 U.S. 406, 420 (1977).

The Supreme Court’s opinion in Lewis v. Casey, 518 U.S. 343 (1996), is instructive. In
Lewis, Arizona prisoners sued the Arizona Department of Corrections for alleged constitutional
violations based on their right to access the courts and counsel. Lewis, 518 U.S. at 346. After a
trial, the district court found that the Department failed to comply with the constitutional
standards for access to court. Id. The district court appointed a special master and adopted an
injunction that “mandated sweeping changes designed to ensure that [the Department] would
‘provide meaningful access to the Courts for all present and future prisoners.”” Id. at 347
(quoting the injunctive order). On appeal, the Ninth Circuit affirmed. 1d. at 348.

The Supreme Court reversed for several reasons. Id. at 361-63. The Court found that the
district court “failed to accord adequate deference to the judgment of the prison authorities” in
several respects, that the injunction was “inordinately—indeed, wildly—intrusive,” and that the
order “was developed through a process that failed to give adequate consideration to the views of
state prison authorities.” 1d. The Court provided the further reminder that courts should respect
the “limits on its role, by not thrusting itself into prison administration and instead permitting
prison administrators to exercise wide discretion within the bounds of constitutional
requirements.” ld. at 363 (internal quotations and alteration markings omitted).

Applying these principles here, Plaintiffs’ request must be denied because it fails the
PLRA’s needs-narrowness-intrusiveness requirement. Like the order in Lewis, which “specified
in minute detail the times that libraries were to be kept open, the number of hours of library use to

which each inmate was entitled (10 per week), the minimal educational requirements for prison
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librarians (a library science degree, law degree, or paralegal degree), the content of a videotaped
legal-research course for inmates (to be prepared by persons appointed by the Special Master but
funded by ADOC), and similar matters,” 1d. at 347, here Plaintiffs’ requested order is overly
intrusive because it attempts to dictate implementation of a fixed surveillance system within 90
days, body-worn cameras not shown effective in the prison setting within 180 days, specific video
retention processes, specific training standards and protocols, and staff misconduct oversight and
investigation processes, to name a few. Pls.” RJD Mot. 42—43.

Moreover, as discussed above, CDCR has already implemented comprehensive responsive
measures that have proven effective and, as discussed below and in further detail in the
declaration of CDCR Secretary Ralph Diaz, CDCR has plans for further remedial measures,

thereby rendering Plaintiffs’ request overbroad, unnecessary, and overly intrusive.

A. CDCR’s Office of Internal Affairs Is Independently Reviewing and
Responding to the Staff Misconduct Allegations in the Inmate
Declarations.

CDCR takes allegations of staff misconduct seriously and has referred all of Plaintiffs’
supporting inmate declarations to the Office of Internal Affairs to ensure they are all reviewed
and addressed. Diaz Decl. at 4 7. This effort coordinates the Office of the Inspector General,
Office of Internal Affairs, Office of Legal Affairs’ Class Action Management Unit, Employee
Advocacy Prosecution Team, Division of Adult Institutions’ Hiring Authority, and R.J.
Donovan’s Warden. ld. Upon completion of the allegation inquiry, the Office of the Internal
Affairs will coordinate with the R.J. Donovan Warden, the Employee Advocacy Prosecution
Team, and the assigned Office of Legal Affairs attorney. Id. These entities will determine if a
request for an Internal Affairs investigation is warranted or if the inquiry provided enough
information to close the complaint with supervisory action or training, or with a determination of
no misconduct. Id. Staff misconduct allegation inquiries that warrant an investigation will be
forwarded to the Office of Internal Affairs’ Central Intake Unit for processing and assignment.
Id. All felony criminal allegations that warrant an investigation will be tracked and provided to
the Office of Internal Affairs for investigation. Id. Investigations will be assigned to the Office

of Internal Affairs Regional Criminal Investigation Team, as appropriate. 1d.
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B. CDCR Has An Investigative and Disciplinary Process In Place That Is
Independent, Thorough, Unbiased, Transparent, and Thoroughly Vetted.

Plaintiffs seek to change how CDCR investigates alleged employee misconduct and
disciplines employees. Pls.” RID Mot. 43—44, ECF No. 2922. CDCR agrees that, along with
staff training, the key to addressing staff misconduct is holding violators accountable through an
investigative and disciplinary process that is independent, thorough, unbiased, and transparent.
Diaz Decl. § 11. CDCR accomplishes this through its Office of Internal Affairs, the Employee
Advocacy Prosecution Team, and through the newly created AIMS system. ld. According to the
Inspector General, CDCR does well in assessing use-of-force processes handled at the local level.
Grunfeld Decl. Ex. S [Dep. Trans. Inspector General Wesley] at 38. The Inspector General
monitors 40% of CDCR’s use-of-force cases and “agree[s] with their assessment about 95% of
the time.” 1d. He believes they “are relatively careful in their analysis of whether force is within
policy or not.” Id.

CDCR has existing policies and processes in place to support these units for investigations
and discipline of employees who commit staff misconduct. Id. at 99 9—12. These policies are set
forth in Departmental Operations Manual (DOM), Chapter 3, Article 14, Internal Affairs
Investigations, and Article 22, Employee Discipline, as established and implemented by the court
orders in Madrid v. Gomez, Case No. 90-3094-THE (N.D. Cal.). Id. It is important to note that
Plaintiffs’ allegations here are essentially the same as those alleged in Madrid—that CDCR
condoned a pattern and practice of using inappropriate or excessive force against inmates. Id.
Because CDCR’s policies were established and implemented as a result of Madrid and are
working to address many of the allegations that Plaintiffs raise here, CDCR is confident this
system addresses inmates who are subjected to staff misconduct, including inappropriate or
excessive force. 1d.

Moreover, CDCR is charged with balancing the equities of multiple parties, including the
due-process rights of its staff. 1d. The policies in place have withstood legal and administrative
challenges, and have successfully balanced these equities. Id. The completely new policies

proposed by Plaintiffs do not demonstrate consideration of that balance. Id. Thus, CDCR
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believes that the policies in place are sufficient to investigate and discipline employees in a fair,
consistent, and unbiased manner. Id.

C. CDCR Is Committed to Deployment of a Surveillance System.

CDCR was on track to deploy its Audio Video Surveillance Solution system at R.J.
Donovan during the 2020-2021 fiscal year before the current ongoing pandemic impacted the
State’s budget causing the funding to be postponed. Diaz Decl. 9 13—-15. CDCR remains
committed to deploying a surveillance system at R.J. Donovan. Id. There are already a limited
number of operational cameras installed at R.J. Donovan at various locations. ld. As of
December 2018, there were operational cameras on Facility C with one camera located on the
outside of each housing unit. ld. There are also six cameras in the gym of Facility C. 1d. On
Facility B, there are cameras covering the dayrooms and the backyard in Buildings 6 and 7. Id.
Additionally, Facility E has approximately 90 operational cameras on the yard. Id. There are
also cameras in the visiting rooms. Id.

Even if the current economic crisis caused by the COVID-19 pandemic were not an
impediment to the immediate implementation of a new camera surveillance system at R.J.
Donovan, CDCR’s experience demonstrates that it is not possible to install an effective prison
surveillance system in 90 days as Plaintiffs demand. Macomber Decl. § 9; McGinnis Decl. Ex. B
at 27. A prison surveillance system is complex and requires extensive design, planning, and
installation for a facility like R.J. Donovan, which is very large, multifaceted, and encompasses
numerous structures and difficult site lines. Id. CDCR has policies and standards for these
systems, including audio-video retention, event-driven audio-video retention, system auditing,
alerts and reporting, chain-of-custody preservation, video quality, system reliability, camera
reliability, day or night lighting capabilities, integration and scalability, role-based controlled
accessibility to live or recorded material, and coverage areas. Macomber Decl. at § 12. An
ambitious but reasonable timeline for properly deploying a new surveillance system—outside of
the COVID-19 pandemic—requires at least a year or more of work. 1d. Thus, it would be
impossible to install and deploy surveillance cameras in only 90 days, particularly during the

current COVID-19 pandemic. Id.
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D. After Careful Consideration, CDCR Has Decided Against Regular Use of
Body-Worn Cameras At This Time.

While CDCR is committed to a continuous improvement in technologies to ensure a safe
environment for both offenders and staff, after fully considering the attributes of body-worn
cameras, CDCR determined it will not implement the regular use of body-worn cameras at this
time. Diaz Decl. 4 16—19. CDCR will continue to review body-worn-camera technology to
determine if it may be viable for future consideration. Id. To this end, CDCR sent a request for
feedback to all Departments of Corrections through the Correctional Technology Association. Id.

Although body-worn cameras are becoming more prevalent for community policing, the
research and effective implementation in correctional facilities and jails is not nearly so prevalent.
Id.; McGinnis Decl. Ex. B at 28-29 (prison administration expert with 47 years of correctional
experience explaining that he has never seen body cameras used at any of the approximately 400
prisons that he has visited). Consequently, CDCR does not yet have enough information to
establish that body-worn cameras have superior technology, or if their utilization is a cost-
effective solution inside a secure facility. 1d. The use of body-worn cameras raises serious
concerns for CDCR that are not easily resolved within a correctional setting. Id. For example,
body-worn cameras may not capture incidents that occur in the vicinity of barriers such as cell
doors, food, ports, or other structures. ld. Fixed cameras would also provide a better perspective
of interactions that occur at extremely close quarters and involve multiple participants by
providing a wider angle and broader sightline than body-worn cameras. Id. Fixed cameras also
cannot be turned off by individual staff members and do not require user deployment to capture
footage. Id. Body-worn cameras also require significant staff overhead that fixed camera set-up
does not require. Id.

E. CDCR Has Established Standards for Appropriate Staff Coverage.

Plaintiffs contend that CDCR should significantly increase supervisory staff on all watches
on all yards at R.J. Donovan. Pls.” RJD Mot. 43. But after careful consideration, CDCR finds
Plaintiffs’ concerns are sufficiently addressed by the staffing structure in place, the remedial

measures described, and the allotment of an individual ombudsman at R.J. Donovan. Diaz Decl.
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99 20-23. CDCR has put forth significant efforts to develop staffing standards for all of its
institutions. 1d. From July 2017 through February 2018, the Division of Adult Institutions
conducted institutional onsite reviews of all 35 Adult Institutions. ld. Based on those reviews,
revised staffing rules and standardized staffing documents were created. 1d. CDCR dedicated
substantial time and resources to developing the staffing standards and implemented them
October 2018. 1d. In accordance with the staffing standards, CDCR believes the existing
supervisory staffing package is appropriate at R.J. Donovan. Id.

The Office of the Ombudsman is an independent entity tasked with resolving sensitive and
critical issues. Id. CDCR has dedicated a full-time ombudsman position to R.J. Donovan for six
months. 1d. CDCR is reviewing the allotment for effectiveness. Id. The on-site ombudsman can
investigate and mitigate the most sensitive complaints that require immediate resolution. 1d.
They may also substantiate or refute claims made by inmates or staff relevant to perceived
problems at the prison and report her findings. Id. They can also respond to staff, inmates,
inmates’ families, representatives of various special interest groups, legislative bodies, and

community groups regarding problems or potential areas of critical concern. 1d.

F. CDCR Already Provides Comprehensive Training to Staff, Including
Human Rights, De-Escalation, and Cultural Training.

Plaintiffs request a new training program that includes human rights, de-escalation, and
cultural training for all custody, mental health staff, and medical staff that addresses reporting
requirements, whistleblowing, non-retaliation, and treatment of incarcerated people as patients.
Pls.” RJD Mot. 43. CDCR agrees that training is an essential part of ensuring a comprehensive
correctional program that is safe and effective for offenders and staff alike. Diaz Decl. 9 24-32.
CDCR’s existing mandated training program provides comprehensive training opportunities to
ensure staff members are appropriately trained in all of these areas. Id. Each year custody staff
receive 66 hours of in-service training and other off-post training. Id. In-service training
addresses appeals, use of force, access to care, offender mental-health needs, suicide prevention,
and court remedial plans that affect protected class members. Id. Every institutional staff

member must attend a practical application class that uses an interactive simulator for conflict and
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crisis situations. Id. This interactive simulator forces staff to identify whether the situation is a
conflict or a crisis and to use different techniques to successfully de-escalate or respond to the
situation. ld. This course is taught by both custody and mental-health instructors to ensure
proper messaging and instruction. ld.

Additional training is provided by the Peace Officer Selection and Employee Development
Unit. Id. This unit provides training to staff in the areas identified by Plaintiffs. 1d. For
example, training topics include an Armstrong overview, access to care, disability culture,
diversity in the workplace, a Disability Displacement Program overview, suicide prevention, and
many others. ld. The areas identified by Plaintiffs are already incorporated into established
training programs that all staff must take. Id.

Since 2018, CDCR has contracted with Desert Waters Correctional Outreach to provide
wellness and culture-oriented training to help staff cope with stress, to become more resilient, to
change their perspectives concerning the inmate population, and to contribute to a more positive
work environment that benefits staff and incarcerated people. 1d. CDCR also provides
supervision and leadership trainings that focus on enhancing CDCR’s culture and to prepare

supervisors, managers, and executives for leadership. Id.

G. CDCR’s Enterprise Risk Management Branch Has a Newly Created Data
Collection and Early Warning System.

Plaintiffs request that CDCR immediately develop an effective electronic system to track all
incidents so that it can identify non-compliance and proactively address staff misconduct and
other problems. Pls.” RJID Mot. 43. CDCR’s newly created Enterprise Risk Management
Branch, within the Office of Audits and Court Compliance, is responsible for a data-collection
and early-warning system that appropriately addresses Plaintiffs’ concerns. Diaz Decl. 4 34. At
the end of 2019, CDCR hired a Departmental Chief Risk Officer to lead the Enterprise Risk
Management Branch. 1d. The Chief serves as CDCR’s primary risk-management professional
and oversees the design, development, and maintenance of CDCR’s early-warning risk-
identification system. Id. This system, in part, collects, compiles, and analyzes information,

evidence, and data from multiple CDCR offices, databases, and other tracking tools. Id. This
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information can be used to generate reports for particular institutions, offices, or units that alert
CDCR’s Executive Management staff to significant levels of non-compliance with its policies.

The reports may also flag inadequate accountability processes. Id

H. Plaintiffs’ Pepper Spray Request Would Unnecessarily Burden the
Functionality of CDCR’s Large and Complex System.

Plaintiffs contend that CDCR should implement a policy requiring that all pepper spray
canisters be weighed before and after use. Pls.” RJD Mot. 43. CDCR carefully considered the
logistics of implementing such a policy. Diaz Decl. q 38. But after weighing the burden of such
a policy with its perceived benefits, CDCR has decided against it. 1d.; see also McGinnis Decl.
Ex. B at 30 (finding proposal unnecessarily burdensome, having the potential of delaying the
movement of officers to their posts, delaying the relieving of officers at the end of the watch, and
generally unclear as to how implementing the practice would address the core issues in this
matter). R.J. Donovan is a large and complex institution whose functionality depends on a
smooth transition of staff during three daily watches, or shift changes. ld. The majority of
correctional staff are issued canisters while performing their duties and requiring these canisters
to be weighed before and after each watch would hinder staff transition. ld. Additionally, CDCR

has policies and processes in place to address alleged violations of its use-of-force policy. Id.

V1. THE COURT SHOULD REJECT PLAINTIFFS’ ATTEMPT TO IMPROPERLY EXPAND THE
NON-COMPLIANCE TRACKING BEYOND ITS TEXT AND INTENDED PURPOSE.

Using several incomplete quotations that misrepresent this Court’s non-compliance tracking
requirement, Plaintiffs argue that Defendants failed to comply with that requirement because they
have not logged every allegation of staff misconduct asserted by an Armstrong class member,
regardless of whether it is connected to their disability or any access issues. See Pls.” RJD Mot.
40-41, ECF No. 2922. But that is not the requirement. A complete quote from the Court’s order

makes Plaintiffs’ misunderstanding clear:

Defendants, their agents and employees (Defendants) shall track any allegation that
any employee of the Department of Corrections and Rehabilitation was responsible
for any member of the Plaintiff class not receiving access to services, programs,
activities, accommodations or assistive devices required by any of the following: the
Armstrong Remedial Plan, the Americans with Disabilities Act or this Court’s prior
orders.
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Grunfeld Decl. Ex. D at 1 (order modifying January 18, 2007 injunction) (emphasis added).

The order states that the tracking requirement applies to allegations that a CDCR employee
“was responsible for an [Armstrong class member] not receiving access to services, programs,
activities, accommodations or assistances devices,” not simply any claim of any alleged staff
misconduct generally. See id. Allegations of unprofessional conduct, rude behavior, mean
comments, or excessive force alone do not trigger the tracking requirement. Id. Instead, there
must be an allegation that the inmate was prevented from receiving access to a service, program,
activity, accommodation, or assistive device. Id. This makes sense, because that is what this case
is about—providing access to programs, services, and activities. Plaintiffs have lost sight of that
fundamental concept in both their argument here and their motion overall. Plaintiffs’
interpretation cannot be right because it would mean that every allegation of misconduct reported
by an Armstrong class member—from delivery of a cold meal to a mean stare—would require an
addition to the non-compliance tracking log. That would overburden the system and detract from
its purpose, which is to ensure access to programs, services, and activities in compliance with this
Court’s orders. Thus, the Court should reject Plaintiffs’ misplaced argument regarding
Defendants’ compliance with the Court’s non-compliance tracking requirement.

CONCLUSION
The Court should deny Plaintiffs’ motion.
EVIDENTIARY OBJECTIONS AND MOTIONS TO STRIKE

1. DEFENDANTS OBJECT AND MOVE TO STRIKE PORTIONS OF THE GRUNFELD AND
FREEDMAN COUNSEL DECLARATIONS.

Defendants object to the counsel declarations of Gay Grunfeld (ECF No. 2922-1) and
Michael Freedman (ECF No. 2922-2) filed in support of Plaintiffs’ motion because these
declarations fail to comply with Local Civil Rule 7-5 and proffer testimony not based on personal
knowledge or is inadmissible hearsay. Civil Local Rule 7-5 directs that “[a]n affidavit or
declaration may only contain facts, must conform as much as possible to the requirements of Fed.
R. Civ. P. 56(e), and must avoid conclusions and argument.” Civil L.R. 7-5(b). Any declaration

not in compliance “may be stricken in whole or in part.” 1d. A “witness may not testify to a
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matter unless evidence is introduced sufficient to support a finding that the witness has personal
knowledge of the matter.” Fed. R. Evid. 602. Without personal knowledge, lay opinion
testimony is inadmissible. Fed. R. Evid. 701. Hearsay is “a statement, other than one made by
the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the
matter asserted.” Fed. R. Evid. 801(c). Hearsay is inadmissible unless defined as non-hearsay
under Federal Rule of Evidence 801(d), falls within a hearsay exception under Rules 803, 804 or
807, or is excepted by other rule or statute, none of which apply to the proffered evidence
identified below. Fed. R. Evid. 802; Orr v. Bank of America, 285 F.3d 764, 775 (9th Cir. 2002).
Defendants object to, and move to strike, the Grunfeld Declaration at 9 9, 18-20, 22-26,
28, 33, 34, 35, 53, 59, 60—69, 72, and 73, because the declarant lacks personal knowledge of the
proffered testimony and the evidence lacks foundation. Fed. R. Evid. 602. Defendants further
object to, and move to strike, the Freedman Declaration at 9 11-14, 16, 17, 19, 21, 22, 24, 26—
30, 32-36, 38, 39, 4144, 46, 47, 49, 50, 53-55, 57, 58, 60, 61, 63, 64, 66, 67, 69, 71, 74-76, 78-
81, 83, 84, 86, 87, 89, 91-94, 96, 97, 99-114, 116, 117, 118, 120-122, 124-127, 129-132, 134,
135, 137, 139-142, 144147, 149154, 156, 157, 159-161, 163-168, 171, 172, 174-177, 179,
181, 184, 186, 188, 190, 191, 193, 194, 196199, 201-203, 205-208, 210-212, 214, 216-218,
220-222,224-227,229-231, 233-236, 238-243, 245-247, 250, 252, 254, 256262, 264, 266,
269, 281, 297, and 298, because the declarant lacks personal knowledge. Fed. R. Evid. 602.
Defendants further object to, and move to strike, the Grunfeld Declaration at 9 19, 22, 23,
25-28,33-35, 40, 41, 53, 63, 67-69, 72, and 73 to the extent it proffers inadmissible hearsay
evidence. Fed. R. Evid. 801, 802. Defendants also object to, and move to strike, the Freedman
Declaration at | 11-14, 16, 17, 19, 21, 22, 24, 26-30, 32-36, 38, 39, 41-44, 46, 47, 49, 50, 53-
55,57, 58, 60, 61, 63, 64, 66, 67, 69, 71, 74-76, 78-81, 83, 84, 86, 87, 89, 91-94, 96, 97, 99-114,
116, 117, 118, 120-122, 124-127, 129-132, 134, 135, 137, 139-142, 144-147, 149-154, 156,
157, 159-161, 163-168, 171, 172, 174-177, 179, 181, 184, 186, 188, 190, 191, 193, 194, 196—
199, 201-203, 205-208, 210-212, 214, 216-218, 220-222, 224-227, 229-231, 233-236, 238-243,
245-247, 250, 252, 254, 256-262, 264, 266, 269, 281, 297, and 298 to the extent it proffers

inadmissible hearsay evidence. Fed. R. Evid. 801, 802.
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Defendants further object to, and move to strike, the Grunfeld Declaration at 99 24, 30, 33,

35, 37, 43, and 46, because it proffers argument in violation of Civil Local Rule 7-5.

II. DEFENDANTS OBJECT TO, AND MOVE TO STRIKE, THE NUMEROUS
UNAUTHENTICATED EXHIBITS ATTACHED TO THE GRUNFELD DECLARATION.

Under Civil Local Rule 7-5, “[e]xtracts from depositions, interrogatories answers, requests
for admission or other evidentiary matters must be appropriately authenticated by an affidavit or
declaration.” Civ. L.R. 7-5(a). Federal Rule of Evidence 901(a) requires that, to authenticate a
document, “the proponent must produce evidence sufficient to support a finding that the item is
what the proponent claims it is.” Fed. R. Evid. 901(a). Defendants object to, and move to strike,
Exs. G, H, J,K, Z, BB, CC, DD, EE, GG, HU, II, JJ, and KK to the First Grunfeld Declaration,
ECF No. 2922, because the declarant failed to proffer proper testimony that the documents are

“what [they are] claimed to be” in accordance with Rule 901.

III. DEFENDANTS OBJECT TO THE EVIDENCE SUBMITTED IN THE INMATE
DECLARATIONS ATTACHED TO THE FREEDMAN DECLARATION.

The Court may exclude evidence under Federal Rule of Evidence 403 if the “probative
value [of the evidence] is substantially outweighed by the danger of unfair prejudice, confusion of
the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless
presentation of cumulative evidence.” Fed. R. Evid. 403. Defendants object under Federal Rule
of Evidence 403 to the First Freedman Declaration, ECF No. 2922, at Ex. 6,9 17; Ex. 8, 99 6, 16;
Ex.9,917; Ex. 12,99, 12, 17, 18; Ex. 14, 9 16, 21; Ex. 15, 49 24, 28; Ex. 16, 4 15-17, 19;
Ex. 18,996, 8, 13, 14, 18, 27; Ex. 19, 9 7-12; Ex. 22,99 8, 11, 15, 22; Ex. 22b; Ex. 23, 99 18,
20; Ex. 23a05; Ex. 25, 9 23-26; Ex. 26, 9 20; Ex. 27, 9 11, 12, 14; Ex. 28, 4 15; Ex. 29, 99 7-9,
10-13, 16, 40, 51; Ex. 30, 99 25, 29, 33; Ex. 31,99 7, 10, 11, 13; Ex. 33, 922; Ex. 34,99 7, 9;
Ex. 35, 49 14, 16; Ex. 36, § 16; Ex. 37, 94 17-19; Ex. 38, 99 10, 13, 16-18; Ex. 40, 9 13; Ex. 41,
998, 11, 12, 14, 17; Ex. 43, 49 6, 21; Ex. 46, 91 8, 9; Ex. 48, 44 16-19, 21; Ex. 49, 94 24, 26; Ex.
50, 99 28-30; Ex. 51, 99 19-21, 30; Ex. 52,99 9, 11, 12; Ex. 54, 9 22; Ex. 56, 9 18; and Ex. 58, 4
16. Defendants also object under Rule 403 to the Second Freedman Decl., ECF No 2948, at
Ex.3,913;Ex. 4,97, 10; Ex. 9,94 9; Ex. 12,999, 10; Ex. 16, 4; Ex. 18,99, 10; Ex. 19, 99 13,

14: Ex. 20, 99 12, 23
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Additionally, a “witness may not testify to a matter unless evidence is introduced sufficient
to support a finding that the witness has personal knowledge of the matter.” Fed. R. Evid. 602.
“Generally, Rule 602 requires that a witness’ testimony be based on events perceived by the
witness through one of the five senses . . . first-hand observation is the most common form of
personal knowledge.” L.A. Times Comm., LLC v. Dept. of the Army, 442 F.Supp.2d 880, 886
(C.D. Cal. 2006). Without such personal knowledge, lay opinion testimony is inadmissible. Fed.
R. Evid. 701. Defendants object to the First Freedman Declaration, ECF No. 2922, at Ex. 6, 4 19;
Ex. 7,99 17, 19, 20, 22, 28, 30, 31, 32; Ex. 8, 9 19; Ex. 9, 99 8, 16; Ex. 10, 99 14, 16, 21, 22;
Ex. 10a06-07; Ex. 11, 99 15, 21, 26, 39, 40, 41; Ex. 12,99 9, 10, 15-18; Ex. 13, 4§ 11, 17-19, 22;
Ex. 14,999, 12, 14, 16, 20, 22; Ex. 15, 49 16, 24-30; Ex. 16, 99 14, 15-18; Ex. 17, 9 12-14; Ex.
18,99 6, 13, 14, 18, 28; Ex. 20, 99 32, 33, 34; Ex. 22, 9 21-22; Ex. 23, §9 11, 12, 28, 29; Ex. 24,
9912, 16, 18, 20; Ex. 25,999, 17, 18, 21, 25, 26, 29, 30; Ex. 26, 9 6, 9, 18, 20; Ex. 27, 99 17,
21; Ex. 28, 99 11, 14-16; Ex. 29, 99 8, 16, 43, 50, 51; Ex. 30, 99 5, 14, 19, 22, 23, 26, 32-34; Ex.
31,9912, 17,19, 20; Ex. 32,9 19; Ex. 33, 49 17, 18, 24, 25; Ex. 34, 9/ 17, 18, 20; Ex. 35, 99 14—
16; Ex. 36, 9 13, 17; Ex. 37, 9 15; Ex. 38,99 10, 12, 13, 19, 22; Ex. 39, 49 15, 16; Ex. 40, 49 6, 8,
10, 11, 16, 17; Ex. 41,9 17; Ex. 42,99 7, 15; Ex. 43,99 6, 11, 18, 20, 21, 24-26; Ex. 44, 99 7, 18;
Ex. 45,99 6, 12, 14, 16, 19, 23, 25; Ex. 46, 9 13-15; Ex. 47, 49 14, 17, 18; Ex. 48, 9 17-26; Ex.
49, 99 23, 26, 28, 29; Ex. 50, 99 14, 25-28, 31, 34; Ex. 51, 99 14, 18, 24, 25, 27, 30-33; Ex. 52, 4
11; Ex. 53, 9 16, 17, 22; 54; Ex. 54, 49 8, 26, 29, 30, 35-37; Ex. 55, 49 11, 12; Ex. 56, 9 25; Ex.
57,99 13, 27; and Ex. 58, 9 19, 21, on the grounds the declarant lacks personal knowledge of the
testimony proffered and is speculative evidence lacking foundation. Fed. R. Evid. 602.
Defendants also object under Rule 602 to the Second Freedman Decl., ECF No 2948, at Ex. 3, 9
5,6,16; Ex.497; Ex. 5,997,12; Ex. 9,99 11, 17, 19, 21-24, 26; Ex. 10, 4 18; Ex. 11, 99 10, 11,
15; Ex. 12,994, 5,9, 10, 17; Ex. 13,999, 11, 12, 14, 15, 16; Ex. 13,999, 11, 12, 14, 15, 16; Ex.
14,994, 7; Ex. 15,999, 11; Ex. 16, 49 5-7; Ex. 17,9 9; Ex. 18, 9 10, 11; Ex. 20, 99 99 12, 23;
Ex. 21,994, 8, 12-14; Ex. 22,99 5, 7, 8, 12, 14; Ex. 64, 4 7, 14.

Non-expert testimony is limited to statements “(a) rationally based on the witness’s

perception; (b) helpful to clearly understanding the witness’s testimony or to determining a fact in
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issue; and (c) not based on scientific, technical, or other specialized knowledge within the scope
of Rule 702.” Fed. R. Evid. 701. But non-expert witnesses may not testify offer testimony that
requires medical or mental-health expertise including opinions related to diagnosis or causation.
See Cisneros v. Pham, et al., No. 11-01297, 2015 WL 521292, at *2 (E.D. Cal. Feb. 15, 2015)
(non-expert wife could not testify vision status, diagnosis, medication side effects, or causation).

Defendants object to the First Freedman Declaration, ECF No. 2922, at Ex. 6, 99 12, 17;
Ex. 8,9 14; Ex. 9, q 15; Ex. 10, 9 20; Ex. 11, 99 14, 16, 19, 23, 33; Ex. 13, 94/ 10 ; Ex. 15, 4 21;
Ex. 16,9 7; Ex. 18, 9 24; Ex. 20, 99 18, 29; Ex. 22, 9 19; Ex. 25, 9 15; Ex. 27,9 14; Ex. 28, 99 7,
9; Ex. 29,9 4; Ex. 30, 9 24; Ex. 33,9 11; Ex. 34, 9 19; Ex. 37, 4 20; Ex. 49, 99 22, 23; Ex. 50, 9
26-28; Ex. 51, 9 25; Ex. 54, 99 27, 33; Ex. 57, 99 10, 24; Ex. 58, q 18; and Ex. 88, 9 9, on the
ground that the declarant is not qualified as an expert to testify in the form of a medical or mental-
health opinion in accordance with Federal Rule of Evidence 702, and Plaintiffs have failed to
provide foundation to the contrary. Defendants also object under Rule 702 to the Second
Freedman Decl., ECF No 2948, at Ex. 12, 4 19; Ex. 13, 4 8; Ex. 14,  4; Ex. 16, 9 4; Ex. 18, § 4.

Hearsay is “a statement, other than one made by the declarant while testifying at the trial or
hearing, offered in evidence to prove the truth of the matter asserted.” Fed. R. Evid. 801(c).
Hearsay is inadmissible unless it is defined as non-hearsay under Federal Rule of Evidence
801(d), falls within a hearsay exception under Rules 803, 804 or 807, or is excepted by some
other rule or statute, none of which is applicable to the proffered evidence identified here. See
Fed. R. Evid. 802; Orr v. Bank of America, 285 F.3d 764, 775 (9th Cir. 2002).

Defendants object to the First Freedman Declaration, ECF No. 2922, at Ex. 5; Ex. 9, 9 13;
Ex. 10,9 8; Ex. 11, 99 11, 22, 29, 30, 31, 32, 35, 39; Ex. 12, 949, 12; Ex. 13, 99 6, 9, 10, 11, 16,
20, 21; Ex. 15,99 8, 10, 14, 15, 19, 20, 22-27; Ex. 16, Y 7-13, 15-17, 19; Ex. 18, 9] 16, 18, 26;
Ex. 19, 99 7-11; Ex. 20, 49 15, 19, 20, 22, 25; Ex. 21, 49 9, 10; Ex. 22, 99 9, 10, 11, 14, 15; Ex.
22b; Ex. 23,99 11, 12, 14, 18-21, 24-26, 28, 30; Ex. 24, 99 10, 14, 18; Ex. 25,99 12, 13, 17, 23,
24,26, 30; Ex. 26,996, 7,9, 12; Ex. 27, 99s 9, 11; Ex. 28, 4 18; Ex. 29, 99 8, 9, 16, 17, 19, 20—
25, 28, 29, 31-35, 40, 45; Ex. 30, 99 10-16, 18, 19, 21, 25, 29, 32, 33; Ex. 31, 9 18; Ex. 32,99 7,

9,10, 15; Ex. 33, 99 18, 20-22; Ex. 34, 99 7, 8, 10, 15; Ex. 35, 99 8-10; Ex. 35, 19 2-4; Ex. 36,
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7,10, 13, 14; Ex. 36a02; Ex. 37, 49 8, 16—-19; Ex. 37a01, 37a05; Ex. 38, 9 10; Ex. 39, 9 6, 9-11;
Ex. 40a; Ex. 41, 99 8, 10-12, 14; Ex. 42, 9 14; Ex. 43,9 15; Ex. 44,99 7, 11, 16; Ex. 45, 99 6, 16,
17; Ex. 46, 9 7; Ex. 48, 9 16, 17, 20, 21; Ex. 49, 99 10, 12, 15, 25, 26; Exs. 49203, 49a05; Ex. 50,
9911, 13,17, 22, 25, 26, 28-30, 32, 33; Ex. 50c; Ex. 51,99 7, 9, 15, 16, 17, 19-22, 29; Ex. 52, 4
8-11; Ex. 53,99 7,9, 20, 23, 24; Ex. 54, 9/ 6, 9-12, 14, 17, 22, 26, 27; Ex. 56,99 7, 9, 11, 18, 19,
21; Ex. 57,99 8, 13, 15, 18, 24; Ex. 58, 99 10, 11, 16; Ex. 88, 99 6—8. Defendants object to this
evidence because it is inadmissible hearsay without exception. Fed. R. Evid. 801, 802.
Defendants also object under Rule 802 to the Second Freedman Decl., ECF No 2948, at 9 12, 13,
14, 15, 16, 78; Ex. 3,99 5, 6, 8, 9, 12-15; Ex. 4, 99 7, 10-14, 17; Ex. 5, 4 5-8, 12; Ex. 9, 4 6, 9-
12, 14-17, 20, 22-25; Ex. 10, 4 10; Ex. 11, 94 7-9, 11; Ex. 12,99 4, 5, 7-9, 14, 17, 20; Ex. 13,
199, 10, 13, 16; Ex. 14,99 5, 6; Ex. 15,99 8, 9; Ex. 16, 9Y 5, 6; Ex. 17, § 4; Ex. 18, 49 5-10;

Ex. 19, 99 8, 16; Ex. 20, 49 21, 23; Ex. 21, 9 4, 7-9, 11, 13; Ex. 22,99 6, 9, 10; Ex. 64, 49 7, 14.

IV. DEFENDANTS OBJECT TO THE NON-ARMSTRONG DECLARATIONS AS IRRELEVANT,
CONFUSING THE ISSUES, UNDULY PREJUDICIAL, AND MISLEADING.

Defendants object to the inmate declarations submitted at Exs. 15, 16, 19, 20, 32, 34, 44,
54, 56 to the First Freedman Declaration, ECF No. 2922, which are declarations from inmates
who are not Armstrong class members. Evidence is relevant if it has “any tendency to make the
existence of any fact that is of consequence to the determination of the action more probable or
less probable than it would be without the evidence.” Fed. R. Evid. 401(a). That fact must be “of
consequence in determining the action.” ld. This lawsuit concerns Defendants’ compliance with
the ADA as to Armstrong class members and CDCR’s obligations to reasonably accommodate
Armstrong class members in its programs, services, and activities. But the foregoing evidence
proffered by Plaintiffs concerns non-Armstrong class members and therefore it is not relevant.
Fed. R. Evid. 401. And even if these non-class member declarations were relevant, Defendants
object to their use under Federal Rule of Evidence 403 and the Court should exclude them
because any probative value is substantially outweighed by the danger of unfair prejudice,

confusing the issues, misleading the Court, and needlessly presenting cumulative evidence.
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Dated: July 15, 2020

CF1997CS0005
91267960
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