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Navigating expert disclosures

Tips for making the state court discovery process efficient and cost-effective

Gay C. Grunfeld and Blake Thompson
Litigation

ost, if not all, complex lit-

igation involves expert

testimony. In California

state courts, all the usual

adages apply: spend as
much time as necessary to vet and hire the
most qualified expertwitness, diligently pur-
sue a manageable budget with your expert,
respect the expert’s time, and protect the re-
cord asmuch as possible. See generally, “Get
the Most Out Of Your Expert,” The Recorder
(April 27, 2011). In addition to these impor-
tant adages, California’s rules governing ex-
pertwitness disclosure and discovery create
difficult timelines and choices. California law
with respect to expert communications and
documents is complicated and unsettled.
Mistakes in the use of experts can result in
significant costs, and possibly even lead to
defeat. There are, however, anumber of strat-
egies that can help counsel effectively navi-
gate these rocky waters.

START WITH CONSULTANTS
Most cases require expert evaluation
even before filing. However, you may not
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wish to disclose what the initial expert
concludes. If you designate an expert for
testimony at trial, that expert’s work will
generally be discoverable. To avoid dis-
closure, you should consider first employ-
ing a consultant whom you do not intend
to designate as an expert for trial. You may
then need to make sure you have another
expert lined up should the case proceed
to trial.

ORGANIZE EVIDENCE EARLY

The schedule for expert discoveryin state
court is extremely compressed. Parties can-
notbe forced to exchange their lists of expert
witnesses until 50 days before the initial tri-
al date under Code of Civil Procedure
§2034.230, and rebuttal witnesses can be dis-
closed 20 days later (30 days before trial) un-
der CCP §2034.270. Expert witness discov-
ery, however, closes 15 days before trial un-
der CCP §2024.030. These dates are all keyed
off the “initial” trial date, regardless of post-
ponements.

In order to maximize the effectiveness
of your expert and minimize costs, you
need to provide your expert with the rel-
evant evidence in the most organized
manner and as early as possible. This
means obtaining all the necessary docu-
ments from the opposing party during fact
discovery as early as possible, before ex-
pert discovery begins. Factor in the time
to move to compel.

The state court expert schedule also re-
quires careful analysis of what documents
to provide to your expert. This is a time-con-
suming process that will pay off in the end.
Providingtoo little information canleave the
expert vulnerable to attack on the witness
stand. Floodingyour expert with documents,
however, increases the costs for your client

and risks that the expertwill not focus on the
most important documents.

PREPARE FOR EXPERT WITNESS
EXCHANGE

The earliest day you can require the op-
posing party to exchange expert witnesses is
50 days before the initial trial date. In order
to ensure that this exchange happens on that
50th day before trial, you must serve the de-
mand for exchange of expert witnesses at
least 20 days before that deadline, or atleast
70 days before trial. Missing this deadline will
even further compress an already difficult
timetable for completing expert discovery
and preparing for trial.

Once the demand for the expert witness
exchange has been served, be ready for the
exchange. Counsel should have notices of
deposition for the opposing party’s experts
ready, and serve them immediately after the
exchange occurs. One strategy is to travel to
opposing counsel’s office with a blank notice
of deposition and subpoena. Hand-write the
name of the opposing party’s expert into the
notice the moment that person’s name is dis-
closed and serve it. Then call your process
server who will begin efforts to hand serve
the expert with a subpoena, which must in-
clude a thorough document demand.

Serving the deposition notices first gives
you priority in the scheduling of the expert
depositions, which can be very helpful given
the tight timeframes for expert discovery.
Deposition priority will also allow your ex-
pert to know the opposing party’s experts’
opinions before being deposed.

CONTAIN YOUR COMMUNICATIONS
Under 2010 changes in federal law, com-
munications between attorneys and experts
are explicitly privileged under the new Rule
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26 of the Federal Rules of Civil Procedure.
(Rule 26(b)(4)(C)). The changes were meant
to “ensure that lawyers may interact with re-
tained experts without fear of exposing ...
communications to searching discovery.
Adv. Cmte. Note.

The California Code of Civil Procedure,
however, does not explicitly address com-
munications between experts and attorneys.
Case law is sparse and somewhat opaque.
Given this lack of clarity, attorneys should
use caution in communicating with their ex-
pertsinwriting. Experts are not parties to the
case, and are not under the control of coun-
sel. For that reason, lawyers should keep a
complete file of every communication be-
tween the law firm and the expert. When the
expert’s deposition occurs, the expert likely
will bring her file to the deposition room. Un-
prepared counsel may not have seen every-
thing in that file before that day.

Some attorneys may choose to commu-
nicate with the expert only by telephone
and in person. At a minimum, email com-
munications between the attorney and the
expert should not discuss weaknesses in
the expert’s report the opposing party
could exploit if discovered. Experts may
need to be reminded that anything they
write in an email or in notes might have to
be turned over to the opposing party. Ex-
perts who work primarily in federal court
may not realize that the rules are less clear
for state cases. And even under federal law,
any facts provided to the expert by the law-
yer are discoverable.

CONSIDER A WRITTEN REPORT

Unlike federal law, there is no explicit state
court requirement that an expert produce a
written report. There are several reasons why
a written report may make sense. Particu-
larlyin abench trial in a complicated or tech-
nical case, the court will likely appreciate
having a clear and concise statement of the
expert’s opinion when the expertis no longer
on the stand. A strong expertreport also can
send a compelling signal to the other party
in settlement negotiations.

If your expert produces a written report,
disclose it to the opposing party at or before
the expert’s deposition. Any changes made
after that date should be disclosed to the op-
posing party as soon as possible. Waiting to

produce the report until too late may cause
your expert to be brought back for another
deposition at your expense. Even worse, hid-
ingyour expert’s written report runs the risk
that the expert’s testimony will be excluded
at trial. Boston v. Penny Lane Centers, 09
C.D.0.S. 1152.

Another thorny issue is draft reports. As
with communications between experts and
attorneys, there is now a rule in federal law,
Rule 26(b)(4)(B), protecting draft expert re-
ports from discovery. There is no similar
clarity in state law. One approach is to work
with an expert who does not keep draft re-
ports. Some attorneys travel to the expert’s
office; others use a technology solution
which enables the expert and attorney to
work on the reportin the same environment.
Still others spend hours speaking on the tele-
phone regarding changes in the report.
Again, you should make sure your expertand
inexperienced associates or newlawyers un-
derstand the possibility that draft reports and
all communications between the attorneys
and the expert might have to be disclosed,
and plan accordingly. One state court solu-
tion is for counsel to agree through stipula-
tion that no drafts need to be disclosed or
exchanged.

USE SUMMARY JUDGMENT WISELY

The timing of summaryjudgment motions
in state courtalso affects decisions abouthow
to deploy your expert. If you file a summary
judgment motion and submit a written expert
reportor declaration in support of the motion,
you may have to submit your expert to depo-
sition before the motion is heard. Thelast day
for the court to hear summary judgment mo-
tions is 30 days before trial, which means the
summary judgment motion mustbe filed ap-
proximately 105 days before trial under Code
of Civil Procedure §437c. This gives the op-
posing party a head start onyour experts, giv-
en that you may not otherwise have to dis-
close your experts until 50 days before trial.

Ifyou do take the deposition of an oppos-
ing party’s expert, make sure you take it in
time to have a certified copy of the transcript
to submit in support of your summary judg-
ment pleadings. If you want expert opinion
to support your position on summary judg-
ment, butwantto wait to disclose your stron-
gest expert, you can use one expert for sum-

maryjudgment, and then designate a differ-
ent expert for trial, although that approach
is more expensive and less efficient.

In sum, even under the best-case scenario,
expert discovery in state court is likely to be
rushed and chaotic. Itis therefore essential to
plan out your strategy for expert witnesses
early. If you wait too long to obtain and pre-
pare key evidence, you will get caught in a
mess of deadlines in the final days before tri-
al, reducing your chances for a successful out-
come.
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