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SACRAMENTO, CALI FORNI A
WEDNESDAY, MARCH 27, 2013, 1:30 P.M
---000---

THE CLERK: Calling civil case 90-520, Col eman, et
al ., versus Brown, et al., on for defendants' notion to
term nate, Your Honor.

THE COURT: Counsel, approach the podium and state
your appearance for the record. |If you are arguing, remin at
t he podi um

MR. BIEN. Good norning, Your Honor. M chael Bien on
behal f of the Col eman plaintiff class.

MR. MC KINNEY: Good afternoon, Your Honor. Patrick
McKi nney on behal f of defendants.

THE COURT: Well, 1'Il say this for the record, not
that | think it wll convince you at all, | do ny very best to
deci de cases on the law, not on ny feelings about the parties
or the lawers. Having said that, let's turn to the very
difficult issues that are before the Court. | guess | start
with the ethical problem

Counsel, 1've read your papers. Even if | were to
believe your rationale that at the tine we didn't know whet her
we were going to go forward with a notion to term nate, and so
sonehow or other that nade a difference, why does it nake a
di fference?

Ascertai ning whether or not you wanted to go forward
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wth a notion to termnate turns on what you understand the
situation relative to renediation is, all of which is this
very lawsuit. How could it possibly make a difference?

MR. MC KINNEY: Thank you, Your Honor.

First of all, | have no reason to disbelieve you wll
not decide this case on the nerits, and | certainly believe
that to be true. W don't have a history, and |I hope that
doesn't inpact this.

To respond to your question, under Rule 26, the
parties are allowed to go out and conduct investigations of
their systenms. That's exactly what we retained consultants to
do here. The fact that they turned that into -- we got their
opinions. At the time they were retained, we did not know
what their opinions were going to be.

But they conducted a system c eval uati on which
i ncl uded review of policy, review of --

THE COURT: | know, | know what you say they did. |'m
going to ask you again, because |I'mafraid that sonehow or
other | failed to convey the problem VWhich is you are
talking to their clients about this case w thout either
telling them getting their perm ssion or anything el se that
the rules of ethics require.

MR. MC KINNEY: Your Honor, on that issue, we disagree
that this was done in secret. W notified the special master,

first of all, before the tours began.
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The way this case has worked over the last 17 years --
this is a case where judgnent was entered back in 1995, and
we've been in a renedial phase. The Court has certainly
rel axed the contact rules. The special naster frequently has
contact with staff of CDCR without us being present.

THE COURT: The special master is the Court. It's got
nothing to do -- oh, thisis -- I"'msorry. | don't want to
rai se nmy voice.

Assune that | disagree with you, assune that | think
that there is a profound ethical violation. The plaintiffs
want me to strike the experts' affidavits -- well, | suppose |
better go back and ask the next question.

Let's assunme everything you' ve said is true. At that
poi nt, you said, gee whiz, we ought to make a notion to
termnate, but we can't use these experts' opinions because
they were -- if we did, we'd be in violation of the rules of
ethics. W've got to go get new experts.

| s that wrong?

MR. MC KINNEY: Yes, Your Honor.

Rul e 26 specifically says that you no | onger have to
do that, that you're allowed to use the sane experts that you
used --

THE COURT: That's even after you violated the rules
of ethics?

MR. MC KINNEY: Your Honor, | disagree that we
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violated the rules. Again, we -- the special nmaster was
notified. The plaintiffs were notified several nonths in
advance of the filing of the notion.

THE COURT: Were you notified about the fact that the
experts were going out and asking -- talking to your clients?

MR. BIEN. No, Your Honor. | swore to that yesterday.

MR. MC KINNEY: But, Your Honor, M. Bien was
extrenely coy in his declaration. He doesn't nention what Don
Specter did, but Don Specter is the first attorney on the
caption up here on the top left. Don Specter was notified
several nonths before we filed our notion.

And the plaintiffs --

THE COURT: Notified of what?

MR, MC KINNEY: Notified that we were conducting site
visits and that -- which would necessarily include speaking
wi th inmates.

And, Your Honor, to be clear, we were looking at this
systemcally, so the conversations with the innates were --
were not the main issue. They were a side point that was used
to confirmfromthe general.

There's not a single inmate nentioned in the --

THE COURT: Anong other things that aren't nentioned,
| agree with you about that.

Let me ask you, M. Bien. | think this is a serious

matter, a very serious matter. On the other hand, this is a

KATHY L. SW NHART, OFFI Cl AL COURT REPORTER, USDC - -

(916) 446-1347



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

very inportant lawsuit, inportant to the plaintiffs but
equal ly inportant to the defendants.

Yes, | can strike the affidavits. Then there wll be
no support for the notion. The notion can be denied on that
basis. 1Isn't that an extraordinary, an extraordi nary renmedy?

| acknow edge this is an extraordinary violation.
mean, how many cases have we found that have anything to do
wth it because | awers know better.

But, |I nean --

MR BIEN. Let ne --

THE COURT: Go ahead.

MR BIEN. -- try to address -- it's a very difficult
pr obl em

Let nme assure the Court that | was never notified, and
M. Specter was never notified, that these tours had taken
pl ace. There were already ten tours conpleted at the tinme
that they claimed to have had a conversation with M. Specter.
And it wasn't their attorneys, it was Steve Martin, one of
their experts in a casual conversation. There is no way that
Donal d Specter gave perm ssion retroactively to tours being
conducted or contact with our clients.

There is another issue besides just the ethical
violation of contact with our clients, and that is the
prejudice to plaintiffs and our ability to understand what

t hese experts did, to know who they spoke to, which units they
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were shown, which units they were not shown, what records they
saw. This is -- this is a nystery to us.

| spent a whole day | ooking at Dr. Dvoskin's records
and speaking wwth him and | still do not know what he said to
who, on what date, who he spoke to, where these -- where the
i nformati on cones from

And | think if you ook at the contrast to their
response to our expert reports, where they acconpani ed us
every mnute, a swarm of people acconpani ed us on every mnute
of these tours, and then they had people file declarations.
When you said it was gray, it was actually black over here.
And this person didn't say that, he said sonething slightly
different. W didn't get that chance.

And, as Your Honor knows, when we get that chance to
acconpany an opposi ng expert on a prison inspection, which is
our right and our duty to represent our clients, we're able to
informthe Court about what really happened, what that person
really saw, so you have a factual background that's
undi sput ed.

Here we have a ness. | don't know what they saw.

They haven't shared what they saw

THE COURT: M. Bien, | understand your problem [|I'm
going to ask you again. Let ne give you the world' s worst
case. kay?

| determne, A there's been an ethical violation of a

KATHY L. SW NHART, OFFI Cl AL COURT REPORTER, USDC - -

(916) 446-1347



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

profound nature, which, B, seriously affects the ability of
the plaintiffs to participate in this notion and, C, that the
only remedy that is appropriate under those circunstances is
striking the experts' affidavits. And upon doing that,
obviously there's no support for the defendants' notion. The
notion is deni ed.

It goes up to the Ninth Grcuit. For reasons that
escape ne entirely, escape ne entirely, that court finds
either there wasn't an ethical violation because sonehow or
other Rule 26 or their reading of Rule 26 overcones their
ethical duties, as difficult as it is for me to believe that
anybody believes that it could happen; or there was no ethical
violation or it was an oversight; or, in any event, this is
too inportant a case to decide that on this basis, we reverse.
It comes back down. W' ve exceeded the tine period permtted
by the PLRA, and the Court enters a term nation order because
| have no choice, because | do the | aw.

MR. BIEN. There are several alternatives to that
worst case. First of all, we are introducing evidence here
today not only in response to defeat their notion, we have
established that there are ongoing constitutional violations.

THE COURT: Absolutely.

MR BIEN. And --

THE COURT: And we'll never get to those ongoing

constitutional violations if | strike the affidavits and,
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therefore, there is no basis for the notion, and the notion is
deni ed on that basis.

MR. BIEN. W think you could reach both. There's no
reason that you're presented with evidence that you -- that
the issue is really before you. Plus, this is not the only
evi dence that they have in support of their notion. They have
ot her --

THE COURT: None of that evidence goes to the
gquestion -- is substantial enough to go to -- to approve the
term nati on.

Al right. The Court has considered -- and, you know,
| nmean, there is so much work in this case, | hope the Ninth
Circuit just takes a | ook at the volume of papers that have
been filed. Because that brings nme to the second questi on,
which we're going to have to deal with in just a nonent. W
may never get to the substance.

The Court has considered that probably the appropriate
thing to do is to have alternative holdings. The problemis
that in some ways that underm nes the Court's concl usion that
there is a serious ethical violation. But, | don't know,
maybe that's the appropriate thing to do.

MR. BIEN.  Your Honor, if | may.

THE COURT: Yes.

MR. BIEN. If the Court goes that route, the ethical

viol ati ons which were conmtted not only by opposing counsel
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and higher-ups in the admnistration, but also by the experts
t hensel ves, reflect on the credibility --

THE COURT: Oh, | agree with that.

MR BIEN. -- of the experts.

THE COURT: You don't have to tell nme that. Pl ease.

MR. MC KINNEY: Your Honor, if | --

THE COURT: Well, actually you ought to have an
opportunity to respond to that.

It is the Court's tentative conclusion that all of
these ethical violations, even if they don't justify striking
the experts' affidavits -- and | understand you don't believe
that there's an ethical violation, and you' re entitled to
that. You have to say that on behalf of your clients for
sure.

But assume for a nmonent, | know it's difficult, but
assune for a nonent that the Court finds that there is a
serious ethical violation, but that the totality of
ci rcunstances are such that it's unwlling to strike the
af fidavits.

| don't know how to ask this to Il et you answer it
w t hout being bound by your duties to your client. | don't
think there's any way for nme to ask, but I'll ask it, and you
can just say no, you know, if that's your position.

Assum ng that the Court finds there's an ethical

violation and that it affected the plaintiffs' ability to

KATHY L. SW NHART, OFFI Cl AL COURT REPORTER, USDC -- (916) 446-1347




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10

respond to this notion, but that other circunstances have
determ ned that the Court not strike the affidavits.
Nonet hel ess, it would appear to the Court that the weight to
be given those affidavits has been seriously underm ned.

I f you can respond to that, 1'd |ike you to do so.

MR. MC KINNEY: Your Honor, that would be incredibly
unfair.

| think, first of all, addressing the ethical
violation, M. Bien in his declaration submtted to the Court
admtted that he engages in ex parte contacts hinself with the
hi gher-ups of the organization, of CDCR As | nentioned, the
speci al master engages in ex parte contacts with i nmates and,
umm staff of CDCR  That's sinply the way this case has
wor ked over the last 17 years. So, at a mninmum we had a
good faith understanding that it would not be an issue,

particularly in light of the fact that we disclosed this to

the Court.
Second of all, with respect to the prejudice issue,
the report was extrenely fair and bal anced. You got -- the

experts were |looking for issues. To the extent they spoke
with an inmate, it woul d have gone to the benefit of that
inmate, not to the detrinment. He would have received better
care.

They can't point to a single adm ssion or --

THE COURT: O course not. They don't even know who
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you tal ked to.

MR. MC KINNEY: That's untrue, Your Honor.

THE COURT: St op.

MR. MC KINNEY: They were -- we produced hundreds of
t housands of pages of docunents. They got all of the experts'
not ebooks. They deposed each of those experts. This was
sinply -- everything was done the way an expert woul d have
done this | ooking at a system c issue.

And | think they -- they are overenphasizing the
i nportance of these interviews. It was only a small portion
of what was done in the site visits. It certainly wouldn't
justify striking the entire report, even if the Court found
that sonme of these incidental contacts with i nmates di d happen
to violate an ethical rule, which, again, we dispute in this
remedi al phase of the case.

THE COURT: Al right. Let ne talk to the next issue,
which is also not to the substance yet. W nmay never get --
wel |, hopefully we wll.

The PLRA creates a dilemma for the Court. If | don't
find and issue an order setting forth ny findings as to why
termnation is inappropriate by a given date, then term nation
fol |l ows.

In the instant matter, the affidavits of the
plaintiff -- | nmean, the affidavits of the plaintiff, the

affidavits of the defendant, the argunents of the parties al
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turn on a variety of -- all turn on evidence -- | don't nean
turn, but all involve evidence in which credibility is at
issue. | say X happened, you say it didn't happen.

The way one solves a credibility issue ordinarily is
to hold a hearing and listen to the people and nake a deci sion
based upon what they say, how they say it, and the other
characteristics of the making of credibility determ nations.

" m precluded fromdoing that. W don't have the tine.

It is -- is it arguable is the correct way to say it,
is it arguable that by virtue of this circunstance, the PLRA
goes beyond what Congress clearly has the power to do because
it in effect is precluding the Court from doing those things
which the law ordinarily requires the Court to do in deciding
credibility issues?

And, if so, how does the separation of powers issue
bear upon what the Court is supposed to do?

Let's start with -- | suppose | start with the
plaintiff, give you a chance to catch your breath

MR. BIEN.  Your Honor, these issues that you've raised
are extrenely serious and put the Court and plaintiffs'
counsel in a very difficult bind.

THE COURT: Well, it puts the defendants' counsel in a
very difficult bind also. He says if | could just have a
hearing -- | don't want to put words in your nouth.

Concei vably he says if | just have a hearing, you'll see that
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my people are telling the truth, and those plaintiffs' experts
are to be disregarded at |east insofar as these particul ar
credibility issues are concer ned.

So it's not just you're at a disadvantage, and the
Court clearly is at a disadvantage, arguably so are the
defendants. Go ahead.

MR, BIEN. The -- the constitutionality of this
provi sion has been raised, but not in a case of this
magni t ude.

THE COURT: And not under these particular
ci rcunst ances.

MR. BIEN.: And not --

THE COURT: Wiich frankly are quite extraordi nary, but
go ahead.

MR BIEN. | think that -- that the nessage that the
courts that have reviewed this provision, this rather
Draconi an provi sion have stated they hear from Congress is you
must nove as rapidly as possible, you cannot stall the
proceedi ngs, we really nean it. But the question is, how far
does that go?

When we have | ooked at the record here before you, we
feel that -- that there are undisputed matters that you can
reach that allow you to find constitutional violations on the
record here. But it is -- and no one has requested as of this

poi nt an evidentiary hearing.
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THE COURT: |'m about to raise that question with
everybody after we get through ny question about does this
create a serious issue of separation of the powers?

| nmean, it's very rare, let's all be candid, it's very
rare that Congress acts in a way that the Supreme Court has
said that's too far, you're now invading the powers of the
Court in a way which denies the Court its separate third
branch rights. | nean, | can only -- | can't think of a case
off the top of ny head, but here we are.

Plaintiffs and defendants -- and | don't bl ane
def endants, | say both of you. |It's not a blane question.
It's what people do because they think they've got to do so.

The effect of the cross affidavits, the effect of the
argunents is that there are credibility issues. Now it may
be -- you're right, it may be that the Court -- well, see,

t hat assunes that you w n.

Let's assune that those issues that you think we're
going to win on anyhow, so forget about it, Judge, turn out to
be nore difficult than you think they are. And the Court then
t hi nks, gee, |'ve got to -- |I've got to reach these other
issues, and | can't reach them because | don't have the tine
under the PLRA

MR BIEN. | think that if the Court comes to that
judgnent, and it's obviously the Court's province, can you as

the trier of fact nake this decision based on what's been
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presented? Then -- then we woul d suggest that you followthe
course that Judge Breyer followed, which is actually to all ow
the stay at least as to certain orders to take effect. Your
speci al master retains power during this period, plaintiffs
counsel would retain our rights, and we woul d see whet her or
not the State, in the face of an ongoing trial, wll in fact
conply with the Court's prior directives or underm ne them

They would be in a pretty difficult position --

THE COURT: We're all in a difficult position. ['ve
got to tell you, you think that you're sitting in the catbird
seat. You ought not to. | think these are very difficult
I Ssues.

Counsel, | want you to assune for a nmonent -- and
these are all assunptions. You know, | certainly have sone
tentative views on things, and |I'd be disingenuous if | denied
it. But I want you to assune for a nonent that the Court is
uncertain about whether or not the plaintiff prevails on those
i ssues that he -- that | think you both woul d agree don't
involve credibility judgnments, so |'ve got to reach these
ot her issues which do involve people saying, yes, you did, no,
| didn't, et cetera, et cetera. You know, did you read these
reports that you signed? And do you agree with then? Wich
apparently the plaintiffs say there's deposition testinony
that says that, if you have that hearing, you'll see that

that's true. Wereas obviously you' re going to say, no, that
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the depositions didn't quite inquire into the heart of the
matter, and there is no conflict, et cetera.

Assune that that's where we are. Wat do | do?

MR. MC KINNEY: Your Honor, first of all, Congress's
i ntent under the PLRA was to end judicial oversight at the
soonest point possible. So I think those provisions are
constitutional, and there's no reason why the stay shoul d not
go into effect even if you were to order an evidentiary
hearing to go forward.

For one, it allows the systemto go forward on its
own. And | can tell you the dedicated people here -- we have
Secretary Beard here today; we have Undersecretary Toche; we
have Dr. Belavich, the director of health care services --
they will carry this forward whether there's a stay or not.

We believe that these term nation proceedi ngs have
shown that there is no systemc constitutional violation. And
it's nore than just the opinion evidence, Your Honor. Wth
the notion, we submtted several declarations fromDr. Toche,
Dr. Belavich, Dr. Ceballos, Chris Meyer, R ck Johnson. On
reply | think the plaintiffs were left wth no evidence.

To show how the systemis working, people are so
excited out there in the systemthat they wanted to cone
forward and explain the truth, and that's why we submtted 50
declarations wth our reply rebutting paragraph by paragraph,

line by line, each sentence in those expert declarations. So
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the plaintiffs are left with no evidence here, Your Honor.

THE COURT: Onh, my. Al right. | can see that
neither the plaintiff nor the defendant understands the
position that the Court's put in.

MR. MC KINNEY: | apol ogi ze, Your Honor, if --

THE COURT: It's not your fault.

Well, all right. The difference between this case and
t hose cases which have found, as an abstract matter, that the
PLRA is constitutional -- frankly that's what | woul d have
done if | were sitting on the Court of Appeals and | was
presented with an abstract question. 1It's no |onger an
abstract question. There is a real world here in which it my
well be that the Court believes that it has a duty to have an
evidentiary hearing because 50 affidavits were filed and, of
course, the plaintiff has no opportunity to even reply to
them but they all suggest credibility questions which are
ordinarily resolved by hearing.

MR BIEN. May |, Your Honor?

THE COURT: Yes. Sure. &o ahead. [|I'msorry, |
didn't nmean to sound that way. Excuse ne.

MR. BIEN. First, we suggest that the Court, as is
intended by the PLRA term nation, set a date, that's the date
to determ ne factual issues. Mich of the materials that were
included in the reply declarati ons were about events that took

pl ace after plaintiffs inspected, after defendants filed their
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nmotion, and certainly after March 1st, which was the close of
di scovery.

We think that the Ninth Crcuit |aw establishes that
the relevant date for a termnation notion for determ ning
facts is the date the defendants filed their notion, January
7th. But even if the Court said, you know, you can raise
factual issues about what our experts saw on our tours,
certainly you can't -- you should not be considering evidence
of things that haven't happened yet in the future, they don't
deal with current conditions, and certainly things that
happened after the close of discovery, March 1st.

The PLRA with its termnation notion allows repeated
term nation notions by these defendants. You nust set a tine
schedul e, you nust close it and see have they net their burden
of proof at the time they filed their notion to establish that
all of the constitutional violations have been renedi ated. |If
t hey have not, the notion should be denied. And if you nmake
findings of ongoing constitutional violations, then we have
relief pending.

If they want to nmake the notion again next year,
they're allowed to do that. It would be -- that's their
right. | nmean, this court and plaintiffs' counsel are going
to have to address the fact that they can repeatedly file the
same notion even if they | ose.

But you nmust set a tinme frane, and that's part of what
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Congr ess cont enpl at ed,
sone extent that mght add --
the reply declarations.

We have denonstrated the
i nadm ssi bl e anyway, not just --
| ate, but because there's a |ack
f oundati on.

But --

THE COURT: See how easy

no good. According to you, none

Wiy is the Court even bothering?
MR. MC KI NNEY: |
Honor .

t oo, Your

THE COURT: ©Oh, |'ve got

that there be a fixed period.

19

And to

provi de one way of dealing with

reply declarations are nostly
not just because they're

of personal know edge and

it 1is? Al of your stuff is

of his stuff is any good.

t hi nk we di sagree on the burden,

a lot to say about that, but

| don't need you to talk to ne about that.

| will say this, only an

en banc deci sion or deci sion

of the Suprenme Court can overrule a finding and determ nation

by a panel of the Ninth Crcuit.

that. | don't need it.
need to talk to you about. That

strai ghtforward.

| don't want argunent about

The things that we're tal king about |

seens to me to be immnently

make one nore pitch?

Al right.

MR BIEN: May |

THE COURT: Sure. Wy not.
MR. BIEN. The --
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THE COURT: Go ahead.

MR. BIEN. | suggested earlier that it would be okay
to allow a stay to enter as to sone orders. | would like to
retract that position.

The di scovery that we have done in this case and what
we have seen and our experts have seen and the attitudes of
public officials that we have seen in their filings and in
their public statenents |eads us to have grave concern about
the sincerity of this admnistration in conplying with this
court's orders. W think there's been deception as to
materials that were provided to the special master and the
Court and very serious problens in terns of the renedial
process that we've been engaged in in good faith.

THE COURT: \What --

MR. BIEN. Under that circunstance, | woul d suggest
that if the Court feels that the PI -- that this kind of
proceedi ng puts the Court in this position where this
provi sion of the PLRA is unconstitutional, then the Court
shoul d so find.

This is a unique case. This is a case that is unlike
any other case that's been presented under the PLRA. The
Suprene Court just ruled onit in 2011. And we would be --

THE COURT: No, no, you don't understand. That was --
the five nmenbers who ruled in favor of the plaintiffs, it's

because they didn't |ike the defendants, and they didn't care
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for their lawers. | nmean, | don't understand why you don't
under stand t hat.

MR MC KINNEY: |If we're going to argue the nerits,
"' m happy to do so. The State has invested substanti al
anounts of noney --

THE COURT: Everything that the State has done is by
virtue of the fact that this court has ordered it done, where
t he special master has supervised it.

Part of the sadness of all of this is the enornous
progress that has been made, enornous progress -- plaintiff
may disagree, | don't care -- enornous progress that has been
made. You weren't around 17 years ago and the shocki ng
ci rcunst ances that were found then.

And here we are, you've nmade enornous progress, nuch
of it by virtue of the Court's order, nuch of it by virtue of
the special master's intervention, and sone of it, maybe a
significant part of it by virtue of the change of personnel
and peopl e who are concerned with doing what the Constitution
requires themto do.

There are things in these pleadings which cause ne to
wonder whether that's so, but, on the other hand, | | ook at
what's being done, and there are remarkabl e things.

Consi deri ng where we were, they are astonishing.

But - -

MR, MC KINNEY: Well, Your Honor, | agree with those
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comments, that it was a teameffort over many, nmany years.

But there conmes a point where there's no | onger a systemc

i ssue, where there are systens in place, where they're
screening and eval uating i nmates, where they're providing a
conti nuum of care both inpatient and outpatient, where they've
got an appropriate systemfor adm nistering and nonitoring
medi cation, which the plaintiffs did not even contest.

Their psychiatrists did not even look at the triple
CMS general population. That's 80 percent of the class they
did not even look at with respect to nedicati on managenent .

The staffing is adequate. There's |lots of testinony
fromeach of the institutions that they have the staff.
There's a record systens. Wiile it's not perfect, it was
created by the receiver, it works, it's up to date.

There is -- there are extensive prograns to deal with
t he serious suicide issue, Your Honor, which the departnent is
taki ng extrenely seriously.

THE COURT: Let me address a question | think where
actually it's a |l egal question. How surprising, there are
sone | egal questi ons.

The defendants take the position -- which at |east on
the surface is not unreasonable -- that the question continues
to be whether or not the State is deliberately indifferent to
the mental health needs of its prisoners. And on that basis,

however we find deliberate indifference -- and, you know,
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that's going to be yet another issue that we coul d spend al
day tal king about. And, of course, in a sense they're right,
but in another sense it's bizarre.

You can't be deliberately indifferent any nore. |1've
got a special master on your shoul der every day. | don't nean
every day, that's not true, but sone of his experts are there
every day.

So deliberate indifference is established by virtue of
the initial order. W are nowin renmediation. What
remedi ation is designed to do is twdfold. W can't change
people's internal beliefs. You know, those are sacrosanct.

We can change their objective behavior fromwhich we can
infer, as if circunstantial evidence is sonehow or other no
| onger of significance. Al you gotta do is get up and say,
see, | really care now Ch, that ends that question.
Qoviously that's not true.

We can exam ne what people do and ask whet her or not
in that sense there is deliberate indifference. On the other
hand, if you see that the system while far from perfect and
not renmediated as initially contenplated by the program gui de,
i s nonet hel ess such a substantial inprovenent over what
exi sted when the Court found deliberate indifference
initially, that the Court should be thinking about whether or
not the defendants have now reached a place where, even if it

isn't perfect, it suffices to neet the constitutional
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st andar d.

That's | think ultimtely your problem M. Bien.

MR. BIEN: Your Honor, deliberate indifference in a
system c case can be denonstrated by know ng what needs to be
done, being in charge of a system and knowi ng what needs to be
done -- because you've studied it yourself. You' ve hired
consultants. You've told the Court this is ny plan to renedy
the constitutional violations, this is what I'lIl do. You tel
the Legislature this is the m ninumwe need to do to conply
with the Constitution. This is what they did with their
construction plan, this is what they did with their staffing
plan. And then failing, know ngly failing and consciously
failing to inplenent that plan, that renedy, those
reconmmendati ons.

Del i berate indifference, we are -- we have nmade an
effort to denonstrate ongoing deliberate indifference by the
very officials who are responsi bl e.

The decisions -- the decisions that they're making to
overcrowd various prisons, to choose not to fund projects or
del ay them when they know that those projects are necessary to
save lives, to provide care, that is evidence of deliberate

i ndi fference.

THE COURT: | want to --
MR BIEN. | didn't answer your |egal question.
THE COURT: No. |I'll get back to you, | prom se.
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The question is sonewhat different. Cearly the
Constitution doesn't require perfection. |ndeed, even
occasionally judges nmake m stakes. Not often, but it happens.

| f perfection is not the standard -- and, yes,
def endants have to admt, we adopted the program gui de because
we thought if we did all of those things, clearly we would
have sol ved the constitutional question.

But the question then becones, if perfection is not
the test, the standard, and if sonmething | ess than perfect
conditions wll suffice for the Constitution -- maybe it

shouldn't suffice for the State, but that's for themto

decide -- then at what |evel can the Court, nust the Court
say, oh, yes, it's not perfect -- and | don't nean this -- |
know how it sounds, but I'mgoing to say it anyhow -- but it's

good enough for governnent work. Because the Constitution --
what's good enough for the Constitution is the definition of
what the governnent nust do.

MR BIEN. | don't think --

THE COURT: You see what |I'mtrying to get at?

MR. BIEN. | do understand, Your Honor.

| think that there's a different question posed when
you were -- if it's okay to refer to the LH case that was
before this court a few days ago -- when defendants and
plaintiffs and the special nmaster are working cooperatively

towards a solution, and the question is how nmuch is enough?
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The issue before this court is are there ongoing
constitutional violations? They have wal ked away fromthis

process of noving forward in a renedi al plan, and they've

called a different -- they've sort of, you know, gone for the
home run ball. There are no constitutional violations in the
system

That is a different question, and perfection is never
the i ssue when we're | ooking for constitutional violations.

We are not seeking it. The special naster has never sought
that. What we have seen in the system are serious problens.
And if we didn't see serious problens, the Court would be
required, and I know would, dismss -- and it still may. W
haven't proven anything. W are still here before you.

don't know if we have denonstrated enough.

But you're sort of required to re-prove your case
under this provision of the PLRA. Wether that's fair or not,
| can't say, but that's what we're faced with

THE COURT: Counsel ?

MR. MC KINNEY: Yeah, Your Honor.

Prospective relief cannot continue under the PLRA or
under Rule 60(b)(5) for that matter unless there is a current
and ongoing violation of a federal right.

VWhat M. Bien is arguing for is in fact a perfect
system The things that they describe as problens or concerns

are not of constitutional scope, they' re not systemc. They
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rely on instances that involve one, perhaps two individuals.
And, of course, the State has never argued that the systemis
going to be perfect, nor that it needs to be.

| think what he's done by relying on the program gui de
is confusing the nmeans with the end. The programguide is the
remedi al plan designed to get the State up to a constitutional
| evel of care, and that was the reason we brought in
i ndependent experts who have worked in other states, to cone
and | ook at our system and conpare it and tell us how are we
doi ng, good, bad or indifferent? Let us know And that's
what they did.

And when they canme back and told us that your system
is anong the top tiers or is nore than adequate, that's when
we canme to the Court for relief because federal oversight
shoul d not continue unless there is a violation of federal
law. And the plaintiffs have pointed to nothing systemc in
t heir papers.

THE COURT: Well, okay. You're entitled to that view
as well, but 1'"Il put the question the nost graphic way that |
can.

What if the State, if it did X, Y and Z, could prevent
two people fromcommtting suicide. Wuld it be your argunent
that those two people nust die because we don't seek
perfection and there's no constitutional requirement for X, Y

and z2?
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MR. MC KINNEY: Your Honor, | think it would depend on
the circunstances of those two individual cases.

When you're tal king about the systemc |evel, what the
State is required to do for suicide prevention is have a basic
systemin pl ace.

THE COURT: 1'mgoing to say it again.

MR, MC KINNEY: That's all the | aw requires.

THE COURT: No, sir. You're not answering ny
guesti on.

Does the Constitution countenance death because the
State doesn't have to do -- because there's no specific
requi renent that the State do X, Y and Z? Yes, no, or | don't
know?

MR, MC KINNEY: On the facts you've described, no,
Your Honor. It would depend on those two individual cases.
| f there was deliberate indifference in an individual case,
anot her attorney in nmy office would handle that. W handle
t hose individual cases every day, but it's not -- it doesn't
address the system c i ssue what soever.

THE COURT: So your answer is the Constitution wll
tol erate preventabl e suicides as long as we have a systemin
pl ace which on the whol e addresses suicide risk? |Is that your
position?

MR, MC KINNEY: No, Your Honor.

To clarify that, if there was deliberate indifference
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in that individual case, then the Constitution would
absolutely not allow that. And --

THE COURT: We're tal king about -- no, we're tal king
about in the context of renedial relief. W're talking about
your notion to termnate. And | thought |I'd asked you a
couple of tinmes, and | haven't been successful in
comuni cating ny concern. And you've given ne the answer that
you think is best, and that's fine.

MR, MC KINNEY: Well, Your Honor, if the question is
are zero suicides permtted in prison on a systemc |evel,
then that can't be.

THE COURT: O course not. O course not. You know,
you can't prevent people who are determned to kil
thenmselves -- I'mnot sure that's -- | assune, along wth your
experts, that -- and your experts, as far as that goes -- that
it would be inpossible to prevent all suicides. That seens
likely to be the case. That's not the question that |'ve
asked you.

|'ve asked you, you've got a systemin place. The
system does not include X, Y and Z. Your own consultant
suggested X, Y and Z are good things to do to prevent
sui cides. The special master has said X, Y and Z or maybe
just X and Y are good things to prevent suicides. And your
answer is those two people will die because we don't require

perfection.
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MR, MC KINNEY: On the systemc issue alone, that's
correct. And to address those suicide recomendations,
certainly those recomendati ons have been adopted by the
State, Your Honor --

THE COURT: | know. | know.

MR. MC KINNEY: -- including collaboration between
custody and nental health.

Dr. Bel avich discusses that in his reply brief, in his
reply decl arati on.

THE COURT: No.

MR. MC KINNEY: But you're definitely right on the --

THE COURT: Al right. Al right. | understand your
posi tion.

It's perfectly clear -- ah, nothing is perfectly
clear. |It's as clear as this hearing is going to require that

you can't prevent all suicides. What standard applies to a
determ nation as to whether or not there's a continuing
constitutional violation?

MR. BIEN. This is the sanme standard, Your Honor,
applied at trial in this case. Defendants sought to have
certain defendants renoved as parties because we didn't show
that they were individually deliberately indifferent. And the
standard in this court's published opinion applies equally to
t he defendants here today.

Did the defendants who were in charge of the system
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fromthe Governor to Secretary Beard to Dr. Toche and Dr.
Bel avich and others, did they know of things that coul d be
done to prevent harm suffering and death and fail to take
reasonabl e steps to i nplenent those sol utions?

We think we've established that each of them have done
that, they each violated the Constitution. Suicide prevention
is just one of many exanples. That is a constitutional
vi ol ati on.

And they're not -- they don't have to accept every
recommendation. W' re not saying that, that's not what the
law is. But they cannot hide froma recommendati on. They
have to have a real, appropriate basis to reject such a
recommendati on, and we have not seen that.

THE COURT: And is it your viewif we cone to a notion
to termnate, they' ve got to be prepared and they've got to
provide the Court with the explanation about why those
recommendati ons were not taken, were not inplenented rather
than just saying, well, we took X, Y and we didn't take Z
because, after all, we're the State, and we can nmake judgnents
of that Kkind?

You think that in order for --

MR. BIEN. That failure, Your Honor, is evidence of
del i berate indifference.

THE COURT: Al right. | understand your position.

MR, MC KI NNEY: Your Honor, | think M. Bien stated
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hal f of the standard. He's |left out the subjective piece of
the standard. And --

THE COURT: 1'mgoing to say again, sir, | don't know
how anybody proves the subjective standard other than by
saying these are the things that are happening in the real
world which give rise to a right of the trier of fact to make
a judgnent based upon circunstantial evidence as to whether or
not the requisite subjective standard exists.

|"'mgoing to stop for a mnute because |"'mgoing to
take a break. | find these are very difficult questions.
really admre the | awyers who know all of the answers, but |
don't, and every once in a while |I've got to take a deep
br eat h.

| think | see M. Specter in the courtroom do | not?
M. Specter cone forward.

| know you just |look forward to doing this. Madam
Clerk, swear M. Specter.

MR. SPECTER. From here or --

THE COURT: Right there.

THE CLERK: Ckay. Please raise your right hand.

(Cath admnistered to M. Specter.)

MR. SPECTER: | do.

THE CLERK: Thank you. Please state and spell your
name for the record.

MR. SPECTER: Donal d Specter, S-P-E-C-T-E-R
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THE COURT: Sir, you've heard the defendants say that
you were fully informed about their proceeding, that you knew
fromthe very beginning that they were going to talk to your
clients, and that you inpliedly consented to it or, in any
event, at sone point you said, oh, that's terrific.

Wul d you set forth your understanding -- not your
understandi ng, the facts as they relate to that.

THE WTNESS: Certainly.

| don't remenber exactly the specific date in which
had a conversation with Steven Martin, who |'ve known for over
20 years. We -- nost of the conversation was a persona
conversation about our famly and our professional life. And
in the mddle or at sone point of that conversation M. Mrtin
informed nme that he had been hired by the defendants to
undertake sone kind of evaluation. | don't recall him
mentioni ng the Col eman case. And nost inportantly, Your
Honor, | never explicitly or inplicitly gave himperm ssion to
speak to my clients.

THE COURT: You don't renenber the date, but relative
to how |l ong you now know t hat the experts had been out there,
woul d you characterize it as early in the process, in the
m ddl e of the process, late in the process?

If you can. If you can't --

THE WTNESS: | can't answer that. | have no reason

to disbelieve M. Martin's suggestion of when the conversation

KATHY L. SW NHART, OFFI Cl AL COURT REPORTER, USDC - -

(916) 446-1347



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

34

occurred. | do believe he says it was in June of sone year,
and that's generally consistent with ny recomendation -- |
mean, my recollection.

THE COURT: Al right.

Sir, | don't know whether you want to cross M.
Specter on his testinony.

MR. MC KINNEY: No, Your Honor.

THE COURT: Thank you, sir. You may retire. W're
going to take a 15-m nute recess.

(Recess taken.)

THE COURT: Counsel, please cone forward.

Among the other things that | did, | talked to ny | aw
clerks. | think |I've exhausted those things which the Court
finds nost troubling. That's not to say that there aren't a
| ot of other things. But |I think I want to give you fol ks the
opportunity to tell me what you think either wasn't
sufficiently articulated in the briefs or you think needs

further articul ation.

And this is the defendants' notion. | know you think
you don't bear the burden of proof, but I'll let you -- 1"1l]I
pretend that you do, and so you can tell nme -- you can both

open and cl ose.
MR. MC KINNEY: Al right, Your Honor. | think 1"l
probably say sonet hing about the burden shortly here.

These term nati on proceedi ngs have denonstrated that
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judicial oversight of prison nental health care is no | onger
necessary or appropriate. Under the |law, both the PLRA and
Rul e 60(b), plaintiffs have the burden of showing that as a
system prison nental health care is so deficient that it

vi ol ates inmates' Eighth Anendnent rights.

Plaintiffs have not conme forward with any evi dence
showi ng a system c issue here. The State has invested
tremendous resources towards prison nmental health care. They
spend nearly 400 mllion dollars annually.

Most recently, CMF over in Vacaville opened a new
treatnment and office space. That followed on to a 64-bed
internmediate care facility that was opened and a 50-bed crisis
unit that was opened. The State has al so constructed a 64-bed
internediate care facility at Salinas Valley and a 45-bed
i npatient psychiatric unit at the California Institution for
Wonen.

Those are just sone of the nore recent construction
proj ects have been conpleted. So to the extent that counsel
was tal king about the State, you know, not going forward with
construction, what we've seen is year to year the system just
getting better and better.

And we certainly don't agree that, while the special
mast er and the Court have certainly been involved and pl ayed a
key role, we don't agree that that is the driver. At this

point, it is CDCR inproving its system continually | ooking
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for issues, looking to self inprove and, when they identify an
i ssue, correcting that issue.

There were a couple of issues that arose during the --
during the term nation proceedings. One, plaintiffs raised an
issue with respect to 30-minute welfare checks for inmates in
adm ni strative segregation. Wile we don't agree that's a
constitutional issue, in fact, it's not even a mandatory
provi sion by the American Correctional Association, Secretary
Beard and the departnent |ooked to change that. So just | ast
week, they issued nenps that we would go to three checks an
hour and would al so go to an automated check systemthat would
fully docunent when those checks were taking place.

So that is one piece of evidence show ng just how
commtted the State is toward hel ping prevent suicides within
the system

One of the other big issues that canme up in the nedia
were wait lists at the Departnent of State Hospitals. Again,
as soon as the departnent found out about that, they sprung
into action, opened a new wing, the L-2 at Vacaville, and
began adm tting patients | ast week. As of yesterday, there
are a total of three patients waiting for internedi ate care
statew de | onger than 10 days. There are zero patients
waiting for internmediate care |onger than 30 days statew de.
So those wait |ists, again when we were here back in July,

those wait lists no | onger exist and have been el i m nat ed.
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As | nmentioned earlier, the State has created basic
systens in all of the six elenments identified by the Court
back when it issued the Coleman opinion in '"95. And that's
what the Constitution requires, is that there be a basic
mental health systemin place.

The State has gone far beyond a basic system They've
i npl emented the program guide, which -- I'"mnot sure if
counsel said this or not, but the State does follow the
program gui de. There's no -- there's no question about that.
| think that's beyond di spute here.

What they may not do is conply 95 percent or sone
percentage for every single issue. But the State has adopted
the programguide as its policy and procedure and foll ows that
policy. So based on the evidence before the Court, the basic
systemis in place.

Now, in the opposition and throughout these
proceedi ngs plaintiffs have failed to contest a nunber of
i ssues. One, screening and eval uation. They have presented
no evi dence what soever on screening and eval uation in CDCR
The only evidence they have presented were some conments by
one of the conm ssions about the adm nistrative segregation
tool that's being used. And really all that reflects is that
the State is continuing to think about and inprove that tool.

CGenerally access to care for the general popul ation

for the in-house patient programand the triple CMS program
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they didn't present any evidence on that. That's a huge
portion of the class that no evidence was presented on.

The plaintiffs have focused on exceptions, the things
that the State hasn't been doing, and we'll get to sone of
those in a mnute or maybe 1'Il et M. Bien tal k about those
exceptions, because they certainly haven't tal ked about the
basic systens that are in place.

Qual ity managenent, we presented this in the notion
Plaintiffs didn't address it whatsoever. So the quality
managenent system which | think has been acknow edged as
robust by both the special master's reports and our own
experts' reports has not been addressed, so that should be
renmoved fromthe case i medi ately.

Last, and | referred to this earlier, is nmedication
managenent. Neither of the plaintiffs' psychiatrists, Dr.
Kauf man or Dr. Stewart, |ooked at the triple CVS genera
popul ation at all for nedication managenent issues. That's 80
percent of the class that the plaintiffs have presented no
evi dence on what soever, and that should be taken out of the
case conpletely.

Rat her than | ook at the State's evidence, the
plaintiffs also just focused on a nunber of -- well, they make
a nunber of argunments actually that aren't supported by facts.
And as we discussed earlier, this isn't about a perfect

system The systemis well beyond adequate. It's
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functioning. It's constantly evaluating itself. |It's self
critical. Wwen it is self critical, the plaintiffs junp on
the opportunity to criticize the systemfor that, and that's
i nappropriate. That's a pretty good exanple of why federal
oversight and having plaintiffs involved directly in sonme of
these things is not appropriate.

What they have focused on are problens, the
exceptions, the issues that -- or concerns or problens that |
think M. Bien -- those are the ternms he uses. And for each
of those, they point to an exanple or maybe two exanpl es where
they spoke to an inmate, didn't corroborate that statenent,
but spoke to an inmate. O nmaybe one staff person said this,
and they generalize it to the whole systemfromthat.

Now in reply we cane back and expl ai ned why a | ot of
t hose things were not true.

For exanple, the plaintiffs conplained about group
treatnent. Dr. Stewart was down at Los Angel es County prison
and clained that all the inmates do there is watch novies in
groups. But what actually happened was Dr. Cornell, the chief
of nmental health at LAC, offered to take Dr. Stewart down to
t he next room where a group was working on a coll aborative art
project. Dr. Stewart refused and instead just issued the
opinion that all the inmtes do are watch novies in their
gr oups.

Anot her exanple that | think is pretty inportant is
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plaintiffs have really been pressing | ack of confidentiality
for treatnment settings. Wile we disagree that's a
constitutional issue, in fact no court has held that --

THE COURT: Yet. Yet.

MR. MC KINNEY: Fair enough. But the |law as of today
is not that a constitutional setting is not required for
treatnment. And --

THE COURT: A conventional setting is not required for
treatment. You said a constitutional

MR. MC KINNEY: Pardon ne. | neant confidential.
Thank you, Your Honor.

So down at the State of California wonen's facility,
Dr. Kaufman clained that -- based on a discussion wth one
inmate, that inmates are never seen in confidentiality,
confidentially. So we submtted evidence both from Lor
WIllianms, the chief psychol ogist at CCW, and a docunentary
show ng both that CCW provides a confidential setting nore
than 85 percent of the tinme, but also that every -- every
institution within the state has a confidential setting
available if requested and if clinically appropriate, that's
provi ded.

There are a nunber of isolated cases. W could keep
going on this, but | don't think it's necessary. Qur reply
evi dence, our reply brief goes through a |ot of that evidence.

| wanted to focus on a couple of issues. One is
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sui ci de prevention because we di scussed that earlier.

VWhat the |aw requires, what the Col eman court required
inits opinion, what was required by ballot is that a basic
systembe in place. At the tinme the Court issued its order,
it did not find that the suicide prevention system was
constitutionally inadequate.

And it's transforned as of today. Each institution
and at headquarters, they have commttees called the suicide
prevention response focused i nprovenent teamthat neet. They
address suicide prevention issues. They |ook through the
conpl eted suicides and serious attenpts and seek to inprove.
So that's ongoi ng throughout the system

They have standardi zed forns for screening risk of
suicide. To nmake sure that those fornms are being
appropriately inplenented, a proctor nentoring programto
train clinicians on the appropriate use of those forns was
conducted by the State.

CDCR just recently devel oped a new suicide prevention
work group to further address suicide issues. CDCR staff also
monitored inmates at risk, at high risk for suicide. W in
seven of the declarations, the declarations by Hoffman, Cho,
Pai zi s, Schnei der, McMahon and Howe, discuss that high risk
nmoni t ori ng program

CDCR has al so done a nunber of things to address

suicides in adm nistrative segregation. First of all, between
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2004 and |l ast year, the rate of suicide in admnistrative
segregation has been cut in half so that it's now far | ess of
an issue than it was even back in 2004.

CDCR has also retrofitted intake cells to nake them
nore suicide resistant. Suicide beds have been installed
in -- throughout the state. Again, | discussed the welfare
check issue earlier, but that's another effort to inprove
sui ci de prevention efforts.

There has al so been extensive energency response
pl anning and training. And you can see that through the
decl arations we submtted fromcustody staff, the wardens and
captains and sergeants that submtted decl arations talking
about the enmergency drills that they go through.

Finally, there's a thorough process for investigating
sui ci des, conpl eted suicides, and suggesting corrective
action. So there's a systemin place that is conprehensive
fromthe screening to eval uating conpl eted suicides. The
State has taken this issue extrenely seriously, continues to
take it very seriously. And | submt to the Court that
judicial oversight is not necessary for the State to continue
nmovi ng those efforts forward.

The State and its top | eaders, including Secretary
Beard, who is sitting here, Dr. Toche, the Undersecretary and
Dr. Belavich, the director of the health care system are al

commtted to this issue.

KATHY L. SW NHART, OFFI Cl AL COURT REPORTER, USDC - -

(916) 446-1347



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

43

Finally just briefly, Your Honor, because there was
sonme di scussion on this, there's been suggestions by the
plaintiffs that the State doesn't foll ow recomendati ons by
experts it has retained. That's sinply false. The reply
declaration submtted by Dr. Belavich -- and this is
appropriate for reply because it wasn't raised as an issue
until the plaintiffs brought it up and deposed Li ndsay Hayes
and rai sed other issues. But, with respect to Lindsay Hayes,
who did a report on suicide issues, the State has inpl enented
several of his recomendati ons.

THE COURT: Let -- | think I know your position. You
don't have to repeat it. But you've |l think denonstrated in
your final argunent one of the problens that the Court is
faced w th.

We've got all of these reply affidavits. Odinarily
the plaintiff would say | want to take the depositions of
t hose people or, at mninmm Your Honor, | want an evidentiary
heari ng where | can question them It can't be done.

VWat is the effect of that? Howis the Court to deal
with that?

MR. MC KINNEY: Your Honor, under the PLRA, plaintiffs
had the opportunity to request an evidentiary hearing. They
di d not.

THE COURT: Sir, stop. | nean --

MR MC KINNEY: Well --
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THE COURT: -- this is the real world. There's no

You know, even assum ng, which is very difficult for
the Court to do, that you really were just trying to figure
out whether or not you ought to have a term nation hearing way
back when you started, these fol ks had, what, five weeks, four
weeks -- | don't renmenber, whatever it is. And, you know,
there's just so much that can be done.

"' masking you as a practical real world problem-- if
you can address it, maybe you can't. But as a practical real
wor | d problem where the circunstances are such that in this
case the plaintiffs -- and | think al nost inevitably under the
PLRA they're the plaintiffs -- are precluded from searchi ng
exam nation of affidavits that have been filed, and the Court
thinks that it would be a useful and appropriate thing to have
those fol ks on the stand, to have themtestify, to have the
plaintiffs cross-exam ne themfor the Court to be able to nmake
j udgnment s about whether or not they're just doing their duty
as enpl oyees of the State or whether they really believe what
they're saying and it's really true, | can't do any of those
t hi ngs.

MR. MC KINNEY: Well, Your Honor, the practical
solution here is to let the stay go into effect.

THE COURT: You know what that neans, if we had to

start all over again? | understand that you think the speci al
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master -- or maybe not you personally -- there are nenbers of
t he defendants' certainly |egal teamwho have the

m sapprehensi on that the special master is a party in this
awsuit. But -- and they behave accordingly and criticize
accordingly. But -- and it would be useful if sonebody woul d
go to them and say, you know what, you really ought to keep
gui et because it's inappropriate.

But if | were to allow termnnation to take place and
then later determne that term nation was inappropriate, God
knows how long it would take the special master to pull a team
together again and start all over again.

You know, as it is right now-- and it's a serious
problemin the Court's view -- things are sort of at a
standstill. The working relationship that the special naster
has devel oped with nenbers of the operational team where as
best | can tell -- and | don't speak for the special master on
this, but this is ny owmn judgnent -- as best | can tell,
there's been a successful operation. People have been able to
exchange in ways that are neaningful. Al of that has now
cone to a stop

If I were to termnate and then | ater have a hearing
and say, oh, that term nation was inappropriate, assum ng that
| could do that -- I'mnot even sure | could, but assum ng
that | could do that -- you think it cost noney now, | hate to

tell you the time, the effort, the slippage that would have
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MR. MC KINNEY: Your Honor, if | may just
final point.

THE COURT: Yes.

46

addr ess t hat

MR. MC KINNEY: | disagree strongly that there wll be

slippage. This admnistration is commtted to the nental

health care programand will continue to inprove the nenta

health care program W' ve seen that in the |ast

coupl e of

nmont hs since the special master has in fact pulled back as a

result of the term nation proceedi ngs.

| f you look at Dr. Belavich's declaration and Exhi bit

A to that declaration --

THE COURT: That's exactly the kind of thing that

there is a real question about whether | can |ook at for al

of the reasons that the plaintiff has argued. And nore

particul arly because |I have no way of judgi ng how nuch

credibility I should give to that affidavit. | understand

your position.

And by the way, | don't know what the answer, if any,

is to that. That's a different question.
Yes, M. Bien.

MR. BIEN.  Your Honor, the Suprene Court

in Mller v.

French left open a question which is central to the dilema

the Court finds itself in and plaintiffs' position here today,

whet her or not, given plaintiffs' rights under the due process
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clause, that this kind of appeal or a proceeding with these
kinds of tinme limts violates the due process clause and
viol ates our rights.

THE COURT: Even if it doesn't as a general matter,
the question is whether in these particular circunstances
that's the case.

MR. BIEN. Right, and that's an open question. And
this is the case and the issues you're raising, especially
given the conduct in the litigation of the State, where they
raise on the last day -- you know, we get 50 or sonething
declarations, it raises this issue front and center.

I"d like to suggest to the Court that you can stay the
stay under MIller and say that under these unique
ci rcunst ances, the very circunstances that the Suprene Court
| eft open, that you need not allow a stay to nove forward.

You can all ow appropriate tinme for discovery, for evidentiary
hearings so that this very inportant case that affects 33,000
Col eman cl ass nenbers and, as the State's nade clear, affects
hundreds of mllions of dollars of their expenditures, that
this decision be nade on the appropriate full record in accord
with the due process cl ause.

This is the nost inportant matter that affects -- the
Governor thinks it's very inportant. W think it's very
inportant. It should be decided on an appropriate record, and

t hat cannot be done based on this kind of record on this kind
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of schedul e.

We're tal king about several weeks fromnow that this
court would have to make those determ nations. You can issue
an order to stay the stay and make findings that the stay
under these circunstances is sinply unconstitutional. W can
set this matter for an appropriate resol ution.

| do think that we can denonstrate that there are
matters that are not in dispute, that based on the findings
and the record that the special master has already introduced,
both in his suicide reports and in his regular reports, based
on the evidence that is undisputed in this record, adm ssions
by defendants and their w tnesses, which are extensive, that
there are certain issues that this court can feel confortable
need not have an evidentiary hearing. Ohers should be set
for hearing.

THE COURT: Let me interrupt.

Aside fromthe suicide prevention program what el se
do you believe -- | take it -- it's ny understandi ng that you
take the position that the uncontroverted evidence is that
there is continuing violation as far as that's concerned, so |
don't need an evidentiary hearing. Am| correct?

MR. BIEN. That's correct, Your Honor.

THE COURT: |Is there anything else in your viewthat
is of such a character?

MR. BIEN. There are people dying -- the second person
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died this weekend at Salinas Valley psychiatric program That
programis dangerously understaffed.

THE COURT: Under st af f ed.

MR. BIEN: And there are --

THE COURT: Let's talk about the understaffing for a
nmonment because | think it is a problem which | don't
under stand what the State says and what you say, and it's ny
faul t.

MR. MC KINNEY: Your Honor, may | address that
suicide -- I'"'msorry, the --

THE COURT: No.

MR. MC KINNEY: Ckay. |1'Ill address it when | have --

THE COURT: Exactly.

MR. MC KINNEY: Thank you.

THE COURT: As | understand it, but | nmay be wong,
there is a hiring freeze in place which results, according to
the plaintiff, in the psychiatric services being understaff ed.

I s that your position?

MR. BIEN. The hiring freeze is one of many reasons.
For whatever reason, they don't have enough doctors, and
they're | osing nore.

THE COURT: | understand --

MR BIEN. | don't know exactly all of the reasons,
but --

THE COURT: One of the things that we do in an
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evidentiary hearing is find out.

MR. BIEN Right.

THE COURT: So you don't -- as | understand it now,
and | didn't understand it before, you don't assert that that
set of circunstances is sufficiently undisputed as to fact so
that | can resolve it wthout an evidentiary hearing trying to
find out why, whether and how?

MR BIEN. Well, no, | just neant | couldn't explain
all of the reasons.

| think that what's undisputed is that defendants,
Departnent of State Hospitals and anyone el se involved are not
taki ng appropriate neasures to hire and retain sufficient
mental health and custody staff to run those prograns. And
t he evidence of that is now two doctors who have cone forward
at risk of their careers and nmade statenents about the dangers
there to their owm patients. W' ve taken the deposition of
one of the doctors.

Whet her -- you know, whether at this point there seens
to be -- | don't know what is holding them back from providing
this care, whether it's the freeze, whether it's other
efforts. But |I can tell you that our understanding is that
there are insufficient clinical staff for the patients that
are there right now, and that's the dangerous situation that
we want to bring to the Court's attention.

THE COURT: |Is there anything el se, anything el se that
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in your viewis sufficiently undi sputed so that the Court
could resolve it without a hearing on the reasons and the
credibility of wtnesses?

MR BIEN. | think there are a series of issues where
there is no material dispute. There are policies and
practices as to how people are handled in ad seg and SHU
units, requiring every single person to be treated only in a
nmodul e, to be strip-searched upon |eaving their housing to go
outside to exercise. There are undisputed issues -- you know,
defendants in their reply declarations affirmtheir belief in
t hese policies.

There are policies about keeping the nentally ill in
ad seg and SHU for unlimted periods of tinme, and | think it's
undi sputed the danger that results fromthat.

| think there are a nunber of things where defendants
are standing by their policies proudly, and they raise an
i ssue of |aw that can be determ ned wi thout an evidentiary
heari ng.

There are also policies that even their own experts
said, well, you can't do that, you have to treat people
individually. You can't say everyone in this category should
be treated the sane way.

|"msure that | could cone up with a list of
additional issues that we think -- if we use such a -- like a

Rul e 56 process and said let's set forth on this record, what
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are the material issues in dispute as to each issue, what have
the parties put in so far, we could then deci de whether or not
there really is evidence necessitating a trial.

THE COURT: Gkay. Unfortunately we don't even have
the tine to do that. Al right. | understand your position.

You may cl ose, sir.

MR. MC KINNEY: Thank you, Your Honor. [If | may
address, first of all, the issues that M. Bien raised.

The death at Salinas Valley, first of all, that was a
m scharacterization. There is no evidence what soever that
t hat was a suicide.

And | don't think this matter could be undi sputed in
any way, shape or form W've put forth the evidence that
there is a basic programin place. If they're willing to
stipulate that that programis in place, then | think it my
be a sinple legal matter. But | think they're going to rely
inproperly on the rate, which is not a -- not a neasure that
the | aw recogni zes for suicide prevention prograns.

Wth respect to staffing, I'll address that in two
ways. Wthin CDCR, you referenced a hiring freeze, Your
Honor, and the hiring freeze had no i npact on CDCR. CDCR was
permtted to hire all allocated nental health positions during
both fiscal year 2011-2012 and 2012-2013. That evidence is in
paragraphs 9 and 24 of Dr. Toche's decl arati on.

Wth respect to DSH, there was an issue with staffing.
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A nunber of psychiatrists did in fact |eave. The psychiatri st
t hey deposed did not have correct information. He's a
part-tinme psychiatrist. That was reveal ed at the

deposi tion.

The current facts are that the Departnent of State
Hospital s has 13 psychiatrists, 13 psychol ogists and 15 soci al
workers to serve 352 patients within that program And within
the program they offer an array of services, very broad
treatnent, nore than 10 hours per week of group therapy, many
ot her types of therapy, individual therapy.

There was a period beginning in Decenber where
psychiatrists did | eave. There were 10 begi nning i n Decenber
of 2012, but through staff psychiatrists |eaving and staff
being hired on, the programis now back up to 13
psychiatrists. So it's nore than adequate staffing.

Coul d they have nore? |'mcertain of that. But it's
nmore than adequate to get the job done within the Depart nment
of State Hospitals.

And | also would remnd plaintiffs and the Court that
t here has never been a finding wwth respect to care in the
Departnent of State Hospitals. This was a new issue raised by
the plaintiffs in their opposition. They could bring their
own notion on that if they think they' ve got the evidence, but
it's -- the care provided within DSH, while nore than

adequate, is not currently within the scope of the renedi al
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order in Col eman.

Finally I think M. Bien identified a phil osophical
di fference between -- with respect to housing inmates in
adm ni strative segregation or security housing units in
California. The lawis clear that inmates may be housed in
segregated units so long as they' re provided proper treatnent.
Al of the evidence submtted to the Court shows that the
inmates that they identified during their tours were receiving
adequate treatnent within those segregated housing units.

So while there may be an issue that they disagree
fundanental ly or philosophically, it's not a |legal issue for
the Court to decide. The care being provided in segregation
is at a constitutional |evel based on the evidence submtted
to this court.

THE COURT: Thank you, gentlenmen. |'mnot going to
make a speech. Thank you, gentlenmen. The matter will stand
subm tted.

MR. MC KINNEY: Thank you, Your Honor.

THE COURT: Let ne change that.

In the event in the next couple of days that the
defendants decide that it would be in their interest to have
an evidentiary hearing, they can waive the tine limts of the
PLRA, and we'll have an evidentiary -- we'll get together and
set up a schedul e and have an evidentiary hearing.

"' m not saying you should do so. |'m saying you can
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everybody's best interest. It certainly would be in the
Court's, but so what.
MR. MC KINNEY: Thank you, Your Honor.
THE COURT: Stand in recess.
(Proceedi ngs were concluded at 3:07 p.m)
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fromthe record of proceedings in the above-entitled matter.

/s/ Kathy L. Sw nhart
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